Pages  605^ 


^Oahteo’^' 

Washington,  Friday,  May  8,  1964 


^  ^  INDIAN  AFFAIRS  BUREAU 

6098  . 

Notices 

6098  Yatdma  Public  Domain  Allot¬ 
ments;  transfer  of  land  records 

6100  to  Portland  Area  Office -  61 

INTERIOR  DEPARTMENT 

6100,  Indian  Affairs  Bureau;  Mines 

6101  Bureau. 

FEDERAL  POWER  COMMISSION  INTERNAL  REVENUE  SERVICE 

Notices  Roles  and  Regulations 

Kodiak  MectricApo^tion,  toe.,  Procedure  and  administration; 

Terror  l^e  Project;  land  with-  periods  of  limitation  and  in- 

drawal,  Alaska -  6102  J^j.est _  6 

Hearings,  etc.:  Taxes,  income;  investment  credit 

City  of  Wetmore,  Kansas -  6101  provisions _  6 

Kansas-Colorado  Utilities,  Inc.  6101 

Public  Service  Company  of  todi-  INTERNATIONAL  COMMERCE 

ana,  Inc - 6102  diidcaii 


Skylark  Corp.  and  Kingston 

Broadcasters,  Inc - - - 

Springfield  Telecasting  Co.  and 

Midwest  Television.  Inc - 

Springfield  Television  Broad¬ 
casting  Corp.  et  al - 

WENY,  INC.,  and  Elmira 
Heights-Horseheads  Broad¬ 
casting  Co.  (2  documents) - 


CIVIL  AERONAUTICS  BOARD 

Notices 

lATA  traffic  conference;  agree¬ 
ment  regarding  specific  com¬ 
modity  rates -  6096 

Renewal  North  Central’s  segment-  6096 


CIVIL  SERVICE  COMMISSION 

Rules  and  Regulations 

Political  activities  (ff  Federal  ^- 
ployees;  privileged  localities; 
Montgomery  County,  Maryland.  6061 


COMMERCE  DEPARTMENT 

See  also  totemational  Commerce 
Bureau. 

Notices 

Wilson,  George  L.;  stat^nent  of 
changes  in  financial  interests _ 


FEDERAL  RESERVE  SYSTEM 

Rules  and  Regulations 

Membership  of  State  banking  in¬ 
stitutions  in  Federal  Reserve 
System;  underwriting  of  public 
authority  bonds _ 


FEDERAL  AVIATION  AGENCY 

Rules  and  Regulations 

Restricted  areas;  alterations  (2 


INTERSTATE  COMMERCE 
COMMISSION 
Notices 

Fourth  section  applications  for 

relief _ 

Motor  carrier  transfer  proceed- 


documents) 


Special  use  airspace;  Valparaiso. 
Fla.;  correction _ 

Proposed  Rule  Making 

Supplemental  air  carriers,  com¬ 
mercial  operators  using  large 
aircraft,  and  certificated  route 
air  carriers  engaging  in  charter 
flights  or  other  special  services; 
certification  and  operations.... 


FOOD  AND  DRUG 
ADMINISTRATION 

Rules  and  Regulations 

Penicillin,  certification;  sterility 
test  methods  and  procedures; 


6062  labor  department 

See  Labor  standards  Bureau;  Pub¬ 
lic  Contracts  Division;  Wage 
and  Hour  Division. 

6095 

LABOR  STANDARDS  BUREAU 

Rules  and  Regulations 

Shto  repairing,  shipbuilding,  and 
shipbreaking;  fire  prevoxttmi; 


correction. 


FEDERAL  COMMUNICATIONS  petition  regarding  food  addi- 

COMMISSION  - - - - 

Notices  HEALTH,  EDUCATION,  ANC 

Hearings,  etc.:  WELFARE  DEPARTMENT 

Contemporary  Radio,  Inc.  See  Pood  and  Drug  Admlidstra- 

(WAYL)  and  Hubbard  Broad-  tion. 

casting,  toe _  6097 

Dubuque  Broadcasting  Co.  and  HOUSING  AND  HOME 

TeleEu:'aph-Herald -  6097  ElKIAKir*!!  AACM/*V 

Integrated  Communica-  FINANCE  AGENCY 

tions  Systems,  toe.,  et  al _  6096  Notices 

Lompoc  Valley  Cable  TV,  Inc —  6097  Acting  Assistant  Comniissioner  for 
Marine  Broadcasting  Corp.  ami  Pre^ram  Planning;  authority 

Onslow  Broetdea^ting  Co _  6098  d^egation _ — , - 

No.  91— Pt.  I - 1 


MINES  BUREAU 

Notices 

Certain  assistant  directors;  au< 
thori^  delegation _ 


(Continued  on  next  page) 
6059 


CONTENTS 


SMALL  BUSINESS 
ADMINISTRATION 
Notic«t 

Manager,  Disaster  Field  QfSce, 
Shrevepmt,  La.;  authority  dele¬ 
gation  _ * _ 

Program  activities  in  regional  ot~ 
floes;  authority  delegations: 


TREASURY  DEPARTMENT 

See  Internal  Revenue  Service. 


pon  OFFICE  DEPARTMENT 

Rules  and  Regulations 

Mail;  miscellaneous  amendments.  6089 


WAGE  AND  HOUR  DIVISION 

6106  Proposed  Rule  Making 

Tobacco  industiy  in  Puerto  Rico; 
Aini.  review  c<xnmittee;  appointment, 

61W  convention,  and  hearing _  60 

6105  Notices 

6105  Certificates  authorizing  employ- 
6105  ment  of  learners  at  special  mini- 

6105  mum  rates _  61 


PUBUC  CONTRACTS  DIVISION 

Rules  and  Regulations 

Safety  and  health  standards  tor 
Federal  supply  contracts;  radi¬ 
ation;  AEC  contractors  (H>erat- 
ing  AEC  plants  and  facilities _  6091 


Cleveland 


DenvCT _ 

Detroit _ 

Los  Angeles. 
New  York__. 


The  following  numerical  guide  is  a  list  of  the  parts  of  each  title  of  the  Code  of  Federal  Regulations  affected  by 
documents  published  in  today's  issue.  A  cumulatiye  list  of  parts  affected,  covering  the  current  month  to  date, 
appears  at  the  end  of  each  issue  beginning  witii  the  second  issue  ot  the  month. 

A  ciunulotive  guide  Is  published  separately  at  the  end  of  each  month.  The  guide  lists  the  ports  and  sections 
affected  by  documents  ptd>llshed  since  fonuary  1,  1964,  and  specifies  how  they  are  affected. 


Announcing  a  New 


Statutory  Citations  Guide 


HOW  TO  FIND 
U.S.  STATUTES 
and 

U.S.  CODE  CITATIONS 


14  CFR 

73  [New]  (3  documents) 

pROPosKD  Rttlbs: 

125'[NewiIIIIIIIIIIIII! 


This  pamphlet  contains  typical  logal  rotor* 
onco  sitw^ons  which  roquho  fwrthor  citing. 
Official  pvblishod  voiumos  in  which  tho 
citations  may  bo  found  aio  shown  along- 
sido  o<Kh  roforonco  with  suggestions  as 
to  the  logical  sec|uer*ce  to  follow  in  using 
them  to  make  the  search.  Additional 
Snding  aids,  some  especially  useful  in 
citing  current  material,  also  hove  boon 
included.  Examples  ore  furnished  at  per¬ 
tinent  points  and  o  list  of  refereiKO  titles, 
with  Ascriptions,  Is  carried  ot  the  end. 

Price:  10  cents 


29  CR 

1501  _ 

1502  _ 

1503  _ 

Prqposbd  Reus: 
657 _ 


Compiled  by:  Office  of  the  Federal  Register, 
Notional  Archives  and  Records  Service, 
General  Services  Administration 

[Published  by  the  Committee  on  the 
Judiciary,  House  of  Representativesl 

Order  from:  Superintendent  of  Documents, 
Government  Printing  Office,  Washington, 
O.C.,  20402 


41  CFR 

50-204 _ 


I 


Publlahed  daily,  T^iesday  through  Saturday  (no  publication  on  Sundays,  Mondays,  or 
on  the  day  after  an  official  Federal  holiday) ,  by  the  Office  oi  the  Fedwal  Register,  National 
Archives  and  Records  Service,  General  Services  Administration  (mail  address  National 
Archives  Building,  Washington.  D.O.  20408),  purstiant  to  the  auttuMdty  contained  in  the 
Federal  Register  Act,  84)proved  luly  gO,  1935  (40  Stat.  500,  as  amended;  44  UB.O.,  ch.  SB) ,  under  regulations  prescribed  by  the  Admin* 
istratlve  Committee  of  the  Federal  Register,  ai^noved  by  the  President  (1  CFR  Ch.  I) .  Distribution  is  made  only  by  the  Superintendent 
of  Dociiments.  Government  Printing  Office,  Washington.  D.O.  20402. 

The  Fedkbal  Rbcxstss  will  be  fiumlshed  by  mail  to  subecrlbm.  free  of  postage,  for  $150  per  month  or  $15.00  per  year,  payable  in 
advance.  Ttie  charge  for  Individual  copies  (minimum  15  cents)  varies  in  pr(^x>rtion  to  the  slse  of  the  issue.  Remit  check  or  money 
order,  made  payable  to  the  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  Jl.O.  20402. 

The  regulatory  material  appearing  herein  Is  keyed  to  the  Coos  or  Fkdxbal  RaouiaTioNs,  which  is  published,  under  50  titles,  pur* 
suant  to  sectlim  11  of  the  Federal  Register  Act,  as  amended.  The  Cods  or  Ftozaui.  Rxqttuitions  is  sold  by  the  Superintendent  of 
Documents.  Prices  of  books  and  pocket  supplements  are  listed  in  the  first  Fcdbuo.  Rboistsb  issue  of  each  month. 

There  are  no  restrictions  on  the  repubUcation  of  material  appearing  in  the  Fsdssal  Rcoism  or  the  Coca  or  FkDBSAi.  rsoulations. 


Rules  and  Regulations 


Title  5— ADMINISTRATIVE 
PERSONNEL 

Chapter  I — Civil  Service  Commission 

PART  733— POLITICAL  ACTIVITIES  OF 
FEDERAL  EMPLOYEES 

Subpart  C — Privileged  Localities 

Montgomert  Cottmtt,  Martuind 

Section  733.301  is  amended  to  grant  an 
exception  from  the  prohibitions  of  sec¬ 
tion  0  of  the  Hatch  Political  AcUvities 
Act  to  employee  residents  of  Montgomery 
County,  Maryland.  Section  733.301(b)  is 
amend^  by  the  addition  of  “Mont¬ 
gomery  Coimty  (April  30,  1964)”  under 
the  heading  “In  Maryland”. 

(BJS.  1768,  sec.  2,  22  Stat.  403,  as  amended; 
5  UA.C.  631,  633;  E.O.  10577,  l6  VM.  7521.  3 
CFR,  1954-1958  Comp.,  p.  218) 

United  States  Chvn.  Serv¬ 
ice  CoMiassiON, 

[seal]  Mary  V.  Wenzel, 

Executive  Assistant  to 
the  Commissioners. 

(F.R.  Doc.  64-4621;  FUed,  May  7,  1964; 
8:47  ajn.] 


Title  12— BANKS  AND  BANKIND 

Chapter  II — Federal  Reserve  System 

SUBCHAPTER  A — BOARD  OF  GOVERNORS  OF 
THE  FEDERAL  RESERVE  SYSTEM 

[Reg.  HI 

PART  208— MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 

Underwriting  of  PubHtr  Authority 
Bonds 

§  208.109  Underwriting  of  public  Au< 
thwity  bonds  payable  ftom  rents 
under  lease  with  govemniental  entity 
haring  general  taxing  powers. 

(a)  Ihe  Board  of  Govemers  has  been 
asked  whether  securities  of  a  public  Au¬ 
thority  that  are  to  be  paid  from  rents 
payable  under  a  lease  of  the  Authority's 
facilities  to  a  governmental  entity  that 
possesses  general  powers  of  taxation,  in¬ 
cluding  property  taxation,  constitute 
“general  obligations”  within  the  mean¬ 
ing  of  section  5136  of  the  United  States 
Revised  Statutes  (12  UB.C.  24) .  In  cases 
where  this  question  can  be  answered  In 
the  aflarmatlve,  member  State  banks  of 
the  Federal  Reserve  Eiystem  may  law¬ 
fully  underwrite  and  deal  in  such  securi¬ 
ties,  and  invest  therein  without  limita- 
hon  on  ammmt.  as  far  as  F^eral  bank¬ 
ing  law  is  concerned. 

(b)  The  Board  understands  that  the 
issuing  Authorities  usually  have  no  tax¬ 
ing  powers  and  that  their  obligations  are 

^  not,  under  pertinent  State  constitutional 


and  statutory  provisions  as  Interpreted 
the  courts,  “debts”  of  the  lessee — that 
Is.  the  governmental  entity  with  general 
powers  of  taxation.  However,  whether  a 
security  constitutes  a  “debt”  for  pur¬ 
poses  of  State  law  is  not  determinative 
as  to  whether  it  is  a  “general  obligation” 
within  the  meaning  of  section  5136,  a 
Federal  statute.  (See  §  208.105,  28  F.R. 
9840.) 

(c)  During  recent  Hearings  before  the 
Committee  on  Banking  and  Currency  of 
the  House  of  Representatives,  published 
imder  the  Utle  “Increased  Flexibility  for 
Financial  InsUtutions — 1963”,  the  Board 
expressed  its  understanding  of  the  mean¬ 
ing  of  the  phrase  “general  obligations  of 
any  State  or  of  any  political  subdivision 
thereor’  as  used  in  section  5136.  ^ 

(d)  As  the  House  Committee  was  in¬ 
formed,  the  Board  understands  that 
phrase  to  include  “only  obligations  that 
are  supported  by  an  unconditional  prom¬ 
ise  to  pay,  directly  or  indirectly,  an  ag¬ 
gregate  amount  which  (together  with 
any  other  fimds  available  for  the  pur¬ 
pose)  will  suffice  to  discharge,  when  due, 
all  interest  on  and  principal  of  such  ob¬ 
ligations,  which  promise  (1)  is  made  by 
a  Governmental  entity  that  possesses 
general  powers  of  taxation.  InclucUng 
property  taxation,  and  (2)  pledges  or 
otherwise  cmnmits  the  full  faith  and 
credit  of  said  promisor;  said  term  does 
not  Include  (h^ations  not  so  supported 
that  are  to  be  repaid  only  from  specified 
sources  such  as  the  inccnne  from  desig¬ 
nated  facilities  or  the  proceeds  of  desig¬ 
nated  taxes.”  (Hearings,  p.  1018.) 

-  (e)  A  major  requirement  of  the  fore¬ 
going  d^nition  is  that  a  “general  obli¬ 
gation”  must  be  supported  by  general 
powers  of  taxation,  deluding  property 
taxation.  The  Board  recognizes,  how¬ 
ever,  that  such  support  by  general  powers 
of  taxation  may  be  indirect  as  well  as 
direct. 

(f)  If  a  State  (or  other  governmental 
entity  having  general  powers  of  taxa¬ 
tion)  agrees  unconditionally  to  pay  to  an 
Authority  rentals  that  Yirill  be  sufficient 
and  will  be  used,  in  all  eyents,  to  (K>ver 

.required  pasmients  of  interest  and  prin- 
ciped  on  the  relevant  securities  when 
'due,  the  securities,  in  the  opinion  of  the 
Board,  are  indirectly  suiH?orted  by  gen¬ 
eral  taxing  powers,  and.  accordingly, 
constitute  “general  obligations”  within 
the  meaning  of  RB.  5136.  On  the  other 
hand,  if  the  lease  does  not  contain  an 
imconditional  promise  of  the  State  to 
provide  sums  sufficient,  in  all  events,  to 
cover  required  payments  of  interest  and 
principal  on  the  bonds  of  the  lessor  Au¬ 
thority  as  they  become  due.  the  securities 
cannot  be  0(msidered  “goieral  Obliga- 

tiODS”. 

(g)  The  status  (rf  a  particidar  issue  of 
flRKdi  lease-supported  bonds  thus  depends 
upon  the  terms  of  the  lease  involved. 
Where  the  lease  is  for  a  term  pf  years 
not  less  than  the  maxtaium  maturity  of 
the  relevant  bond  issue,  and  the  State 


imconditionally  promises  to  pay  rentals 
sufficient  to  cover  all  payments  on  the 
bonds  as  they  become  due,  the  bonds 
ordinarily  will  qualify  as  “gmeral  obli¬ 
gations”.  Where  the  promise  of  the 
State  is  to  pay  a  fixed  dollar  rental,  the 
securities  will  not  qualify  as  “general 
obligations”  unless  the  lease  provides 
that  rental  payments  in  amoimts  suffi¬ 
cient  to  service  the  bonds  cannot  be  ex¬ 
pended  by  the  authority  for  any  other 
purpose  than  the  payment  of  principal 
and  interest  thereon. 

(h)  This  interpretation  is  intended  to 
indicate  the  circumstances  in  which  se¬ 
curities  issued  by  ^public  Authorities 
without  taxing  powers  constitute  “gen¬ 
eral  obligations”  that  are  eligible  for 
underwriting  by  member  banks,  xmder 
R.S.  5136.  The  status  of  any  particular 
issue  can  only  be  determined  through* 
examination  of  all  revelant  laws  and 
contracts,  in  order  to  ascertain  the  actual 
legal  and  financial  arrangements. 

(12  UH.C.  248(1).  Interprets  12  UH.C.  24 
and  335) 

Dated  at  Washington,  D.C.,  this  30th 
day  of  April,  1964. 

Board  or  Governors  or  the 
Federal  Reserve  System, 
[seal]  Merritt  Sherman. 

Secretary. 

[FH.  Doc.  64-4598;  FUed,  May  7.  1984; 

8:45  ajn.] 


Title  14-AERONAiiTICS  AND 
SPACE 

Chapter  I— Federal  Aviatign  Agency 

SUBCHAPTER  E— AIRSPACE  INEWl 
[Airspace  Docket  No.  63-80-48] 

PART  73— SPECIAL  USE  AIRSPACE 
[NEW] 

Valparaiso,  Fla.;  Correction 

On  April  1, 1964,  F.R.  Doc.  64-3126  was 
puldished  in  the  Federal  Register  (29 
F.R.  4670)  and  in  part  altered  R-2915 
Valparaiso,  Fla.,  by  dividing  it  into  two 
parts,  Rp-2915A  and  Rr-2915B. 

In  Item  Ic  R-2915B  was  incorrectly 
cited  as  Rr-2615B.  Corrective  action  is 
tak^  herein. 

Since  this  change  is  editorial  in  nature 
and  imposes  no  additional  burden  on  any 
person,  compliance  with  section  4  of  the 
Administrative  Procedure  Act  is  unnec¬ 
essary  and  the  effective  date  as  initially 
adopted  may  be  retained. 

In  consideration  of  the  foregoing,  ef¬ 
fective  immediately,  F.R  Doc.  64-3126 
(29  F.R.  4670)  is  altered  as  foUows:  In 
the  oaptiem  of  Item  le  “R-2615B”  is  de¬ 
leted  and  “R.2915B”  is  substituted 
therefor. 

(Sec.  307(a).  72  Stat.  749;  49  UAXi.  1348) 

6061 


6062 


RULES  AND  REGULATIONS 


Issued  in  Washington,  D.C.,  on  April  20, 
1964. 

Ln  E.  Waikkh, 
Director,  Air  Traffic  Service, 

{F.R.  Doc.  04-4600;  Piled.  May  7.  1064; 
8:46  aju.] 


[AlrH>ace  Docket  No.  64-SO-6] 

PART  73— SPECIAL  USE  AIRSPACE 
[NEW] 

Alteration  of  Restricted  Area 

The  purpose  of  this  amendment  to 
8  73.29  of  the  Federal  Aviation  Regula¬ 
tions  is  to  reduce  the  designated  altitudes 
of  the  Avon  Park  West,  Fla.,  Restricted 
Area  R-2901C  from  ‘‘Surface  to  flight 
level  400’*  to  “Surface  to  flight  level  240.’’ 

The  Department  of  the  Air  Force  has 
advised  the  Federal  Aviation  Agency  that 
their  activities  in  R-2901C  can  be  con¬ 
ducted  below  flight  level  240.  Accord¬ 
ingly,  action  is  taken  herein  to  change 
.the  designated  altitudes  of  R-2901C  to 
“Surface  to  flight  level  240.’’ 

Since  this  amendment  reduces  a  bur¬ 
den  on  the  public,  cmnpliance  with 
notice,  public  procedure  and  effective 
date  requirements  of  section  4  of  the  Ad¬ 
ministrative  Procedure  Act  is  unneces¬ 
sary  and  it  may  be  made  effective  upon 
publication. 

In  consideration  of  the  foreging,  the 
following  action  is  taken:  In  8  73.29  (29 
F.R.  1245),  R-2901C  Avon  Park  West, 
Fla.,  “Designated  altitudes.  Surface  to 
flight  level  400.’’  is  deleted  and  “Desig¬ 
nated  altitudes.  Surface  to  flight  level 
240.’’  is  substituted  therefor. 

This  amendment  shall  become  effec¬ 
tive  upon  the  date  of  publication  in  the 
Feoksal  Rigister. 

(Sec.  807(a),  72  Stat.  740;  40  UA.C.  1348) 

Issued  in  Washington,  D.C.,  on  April 
29.  1964. 

Lee  E.  Warren, 
Director,  Air  Traffic  Service. 

[FJt.  Doc.  64-4600:  FUed.  May  7.  1064; 
8:46  aju.] 


[Airspace  Docket  No.  64-SO-O] 

PART  73— SPECIAL  USE  AIRSPACE 
[NEW] 

Altoration  of  Rostrictod  Area 

The  purpose  of  this  amendment  to 
8  73.60  of  the  Federal  Aviation  Regula¬ 
tions  is  to  designate  the  Fort  Jackson. 
S.C.,  Restricted  Area  R-6001  as  a  joint 
use  area  with  the  Jacksonville  ARTC 
Center  as  oontroUing  agency.  This  ac- 
Uon  would  result  in  more  efficient  utili¬ 
zation  of  the  airspace  within  Rr-6001  and 
has  Department  of  Army  concurrence. 

Since  this  amendment  reduces  a  bur¬ 
den  on  the  public,  compliance  with  ^e 
notice,  public  procedure  and  effective 
date  requirements  of  section  4  of  the 
Administrative  Procedure  Act  is  unnec¬ 
essary  and  it  may  be  made  effective  on 
publication. 

In  consideration  of  the  foregoing,  the 
following  action  is  taken:  In  the  text 
8  73.60  (29  FJt.  1275) .  R^6001  Fort  Jack- 


son,  S.C.,  “Using  agency.  Commanding 
General,  Fort  Jackson.  S.C.”  is  deleted 
and  “Controlling  agency.  Federal  Avia¬ 
tion  Agency,  Jacksonville  ARTC  Center. 
Using  agency.  Commanding  General, 
Fort  Jackson,  S.C.’’  is  substituted  there¬ 
for. 

(Sec.  307(A),  72  Stat.  740;  40  UA.C.  1848) 

'This  amendment  shall  become  effec¬ 
tive  upon  the  date  of  publication  in  toe 
Federal  Register. 

Issued  in  Washington,  D.C.,  on  April 
29.  1964. 

Lee  E:  Warren, 
Director,  Air  Traffic  Service. 

[FJt.  Doc.  64-4601;  FUed  May  7.  1064; 
8:46  am.] 

Title  21— FOOD  AND  DRUGS 

Chapter  I — Food  and  Drug  Adminis¬ 
tration,  Department  of  Health,  Edu¬ 
cation,  and  Welfare 

SUBCHAPTiR  C-4>RUGr 

PART  146a— CERTIFICATION  OF 
PENICILLIN  AND  PENICILLIN-CON¬ 
TAINING  DRUGS 

Sterility  Test  Methods  and  Procedures; 
Correction 

In  FJt.  Document  64-3043,  appearing 
in  toe  issue  for  Saturday,  March  28, 1964, 
at  page  4119,  toe  amendatory  language 
in  amendments  numbered  64a,  65a,  66a, 
68a,  and  70a  should  be  corrected  to  read: 
“a.  By  changing  paragraph  (d)(3)  (i) 
and  (ii)  to  read:’’. 

Dated;  May  1,  1964. 

John  L.  Harvet, 
Deputy  Commissioner 
of  Food  and  Drugs. 

[FJt.  Doc.  64-4628;  FUed.  May  7.  1064; 
8:48  am.] 


Title  28-iNTERNAL  REVENUE 

Chapter  I — Internal  Revenue  Service, 
Department  of  the  Treasury 
SUBCHAPTER  A — INCOME  TAX 
[T.  D.  6731] 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER  DECEM¬ 
BER  31,  1953 

Miscellaneous  Amendments 

On  March  28, 1963,  notice  of  proposed 
rule  making  with  respect  to  toe  amend¬ 
ment  of  toe  Income  Tax  R^ulations  (26 
CFR  Part  1)  to  conform  toe  regulations 
to  certain  provisions  of  section  2  of  toe 
Revenue  Act  of  1962  (76  Stat.  962), 
relating  to  credit  for  investment  in  cer¬ 
tain  depreciable  property,  was  published 
in  toe  Federal  Register  (28  FJi.  3028). 
After  consideration  of  aU  such  relevant 
matter  as  was  presented  by  interested 
persons  regarding  toe  rules  proposed, 
and  after  taking  into  account  certain 
pertinent  amendments  made  by  toe 
Revenue  Act  of  1964  (78  Stat  19).  toe 


amendment  of  toe  regulations  as  pro¬ 
posed  is  hereby  adopted,  subject  to  the 
changes  set  forth  below.  Sections  1.46, 
1.46-1,  1.48,  and  1.48-4  of  toe  regula¬ 
tions  supersede  88  16.1,  16.1-1,  16.2,  and 
16.2-1  of  Treasury  Decision  6619  (26  CFR 
Part  16),  iq)proved  November  15,  1962 
(27  FJt.  11401). 

Paragraph  1.  Section  1.46,  as  set  forth 
in  toe  notice  of  proposed  rule  maJting,  is 
changed  by  revising  subsection  (a)(3) 
of  section  46  and  by  revising  toe  histori¬ 
cal  note. 

Par.  2.  Section  1.46-1,  as  set  forth  in 
toe  notice  of  proposed  rule  making,  is 
changed  by  revising  paragraph  (c) ,  and 
by  revising  paragraph  (f )  (2)  (i) ,  by  add¬ 
ing  a  new  subdivision  (iv)  to  paragraph 

(f) (2),  by  revising  paragriqih  (f)(3) 
(iii),  by  revising  paragraph  (f)(6),  by 
revising  paragraph  (f)(7) (iii),  and  by 
revising  examples  (1)  and  (4)  of  para¬ 
graph  (f )  (8) . 

Par.  3.  Section  1.46-2,  as  set  forth  in 
toe  notice  of  proposed  rule  making,  is 
changed  by  revising  paragraph  (g)  ex¬ 
clusive  of  toe  examples,  and  by  adding 
to  such  section  a  new  paragraph  (h) . 

Par.  4.  Section  1.46-3,  as  set  forth  in 
the  notice  qi[  proposed  rule  making,  is 
changed  by  revising  subparagraph  (1)  of 
paragraph  (c),,and  by  revising  para¬ 
graphs  (d)  and  (e). 

Par.  5.  Section  1.46-4,  as  set  forth  in 
the  notice  of  proposed  rule  making,  is 
chained  by  revising  subparagnqihs  (2) 
and  (3)  of  paragraph  (b) ,  and  by  revis¬ 
ing  subparagraphs  (2)  and  (3)  of  para¬ 
graph  (c). 

Par;  6.  Section  1.48,  as  set  forth  in  the 
notice  of  proposed  rule  making,  is 
changed  by  revising  subsections  (a)  (1) 
and  (d) ,  and  by  striking  out  subsection 

(g) ,  of  section  48,  and  by  revising  the 
historical  note. 

Par.  7.  Section  1.48-1,  as  set  forth  in 
the  notice  of  proposed  rule  making,  is 
changed  by  revising  paragraphs  (a) ,  (b) , 
(e),  (f),  (g)(2)(U),  (h)(1)  (ii),  (j), 
and  (k) . 

Par.  8.  Section  1.48-2,  as  set  forth  in 
the  notice  of  proposed  rule  making,  is 
changed  by  revising  paragraph  (b) . 

Par.  9.  Section  1.48-3,  as  set  forth  in 
toe  notice  of  proposed  rule  making,  is 
changed  by  striking  out  subdivision  (iii) 
of  subparagraph  (4)  of  paragraph  (c), 
by  revising  subparagn^h  (1)  (iii)  of 
paragraph  (e),  by  adding  a  new  sub¬ 
division  (iv)  to  paragraph  (e)(1),  and 
by  revising  subparagraphs  (2)(ii),  (5) 
(i)  and  (iii)  of  paragnq;>h  (e) . 

Par.  10.  Section  1.48-4,  as  set  forth  in 
the  notice  of  proposed  rule  making,  is 
revised. 

Par.  11.  Section  1.48-7,  as  set  forth  in 
toe  notice  of  proposed  rule  making,  is 
changed  by  revising  subparagraph  (1) 
of  paragraph  (a) ,  and  paragraph  (b) . 

(Sec.  7806  of  the  Internal  Revenue  Ck>de  ci 
1054  (68A  Stat.  017;  26  UJS.O.  7806)  ) 

[SEAL]  Mortimer  M.  Caplin, 

Commissioner  of  Internal  Revenue. 

Approved:  May  5,  1964. 

Stanley  S.  Surrey, 

Assistant  Secretary  of  the 
Treasury. 


Friday,  May  8,  1964 
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In  order  to  conform  the  Income  Tax 
Regulations  (26  CFR  Part  1)  to  certain 
provisions  of  section  2  of  the  Revenue* 
Act  of  1962  (76  Stat.  962),  relating  to 
credit  for  investment  in  certain  depre¬ 
ciable  property,  and  after  taking  into 
accoimt  certain  pertinent  amendments 
made  by  the  Revenue  Act  of  1964  (78 
Stat.  19) ,  such  regulations  are  amended 
as  set  forth  below.  Sections  1.46, 1.46-1, 
1.48,  and  1.48-4  of  the  regulations  super¬ 
sede  S9  16.1,  16.1-1,  16.2,  and  16.2-1  of 
Treasury  Decision  6619  (26  C7FR  Part 
16) .  approved  November  15, 1962  (27  FJR. 
11401). 

1.38  Statutory  provislona;  investment  In 

certain  depreciable  property. 

1.39  Statutory  provisions;  overpayments 

of  tax. 

1.46  Statutory  provisions;  amount  of 

credit. 

1.46- 1  Determination  of  amount. 

1.46- 2  Carryback  and  carryover  of  unused 

credit. 

1.46- 8  Qualified  Investment. 

1.46- 4  limitations  with  respect  to  certain 

persons. 

1.47  Statutory  provisions;  certain  dispo¬ 

sitions,  etc.,  of  section  88  property. 

1.47- 1  [Reserved] 

1.48  Statutory  provisions;  definitions; 

special  rules. 

1.48- 1  Definition  of  section  38  property. 

1.48- 2  New  secticm  38  property. 

1.48- 3  Used  section  38  property. 

1.48- 4  Election  of  lessor  or  new  section  38 

property  to  treat  lessee  as  pur¬ 
chaser. 

1.48- 5  Electing  small  business  corporations. 

1.48- 6  Estates  and  trusts. 

1.48- 7  Adjtistment  to  basis. 

Attthobitt  :  The  im>visions  of  these 
iS  1.38;  1.36;  1.46  to  1.46-4;  1.47,  1.47-1;  1.48 
to  1.48-7;  Issued  under  sec.  78C5  of  the  In¬ 
ternal  Revenue  Code  of  1654,  68A  Stat.  917; 
26  UJS.C.  7805. 

Paragraph  1.  The  following  new  in¬ 
ferior  center  heading  is  inserted  after 
the  center  heading  '‘Credits  Against 
Tax”  which  appears  Immediately  pre¬ 
ceding  S  1.31: 

CREDITS  ALLOWABLE 

Par.  2.  Section  1.38  is  redesignated  as 
S  1.39  and  there  is  inserted  immediatehr 
after  S  1.37-5  a  new  S  1.38.  The  new  and 
redesignated  sections  read  as  follows: 

§  1.38  Statutory  provisions;  investment 
in  certain  depreciable  property. 

Sec.  38.  Investment  in  certain  depreciable 
property— (a)  Oeneral  rule.  There  shall  be 
allowed,  as  a  credit  against  the  tax  imposed 
by  this  chapter,  the  amount  determined 
under  subpart  B  of  this  part. 

(b)  Regulations.,  The  Secretary  or  his 
delegate  shall  prescribe  such  regulations 
as  may  be  necessary  to  carry  out  tiie  pur¬ 
poses  of  this  section  and  subpart  B. 

(Sec.  38  as  added  by  sec.  2(a),  Rev.  Act  1662 
(76  Stat.  962)  ] 

§  1.39  Statutory  provisions;  overpay¬ 
ments  of  tax. 

Sec.  39.  Overpayments  oj  tax.  For  credit 
against  the  tax  imposed  by  this  subtitle  for 
overpayments  of  tax,  see  section  6401. 

(Sec.  89  as  renumbered  by  sec.  2(a) ,  Rev.  Act 
1962  (76  Stat.  962)  ] 

Par.  3.  There  are  inserted  immedi¬ 
ately  after  S  1.39  the  following  new 
sections: 


Rxtles  for  CoMPimivG  Credit  for 
Investment  in  C^ertain  Depreciable 
Property. 

§  1.46  Statutory  provisions;  amount  of 
credit. 

Sec.  46.  Amount  of  credit— (a)  Determi¬ 
nation  of  amount — (1)  Oeneral  rule.  The 
amount  of  the  credit  allowed  by  section  38 
for  the  taxable  year  shall  be  equal  to  7 
percent  of  the  qualified  investment  (as  de¬ 
fined  in  subsection  (c) ) . 

(2)  Limitation  based  on  amount  of  tax. 
Notwithstanding  paragraph  (1),  the  credit 
allowed  by  section  38  for  the  taxable  year 
shall  not  exceed — 

(A)  So  much  of  the  liability  for  tax  for 
the  taxable  year  as  does  not  exceed  $25,000 
plus 

(B)  25  percent  of  so  much  of  the  liability 
for  tax  for  the  taxable  year  as  exceeds  $25,000. 

(3)  Liability  for  tixx.  For  purposes  of 
paragraph  (2),  the  liability  for  tax  for  the 
taxable  year  shall  be  the  tax  Imposed  by 
this  chapter  for  such  year,  reduced  by  the 
siun  of  the  credits  allowable  under — 

(A)  Section  33  (relating  to  foreign  tax 
credit) , 

(B)  Section  35  (relating  to' partially  tax- 
exempt  Interest) ,  and 

(C)  Section  37  (relating  to  retirement 
income) . 

Fo^  purposes  of  this  paragraph,  any  tax 
imposed  for  the  taxable  year  by  section  531 
(relating  to  accumulated  earnings  tax)  or 
by  section  541  (relating  to  personal  holding 
company  tax)  shall  not  be  considered  ti>.« 
imposed  by  this  chapter  for  such  year. 

(4)  Married  individuals.  In  the  case  of  a 
husband  or  wife  who  files  a  separate  return, 
the  amoimt  specified  under  subparagraphs 
(A)  and  (B)  of  paragraph  (2)  shall  be 
$12,500  in  lieu  of  $25,000.  This  paragraph 
shall  not  apply  if  the  spouse  of  the  taxpayer 
has  no  qualified  investment  for,  and  no  im- 
used  credit  carryback  or  carryover  to,  the 
taxable  year  of  such  spotise  which  ends 
within  or  with  the  taxpayer’s  taxable  year. 

(5)  Affiliated  groups.  In  the  case  of  an 
affiliated  group,  the  $25,000  amount  speci¬ 
fied  tmder  subparagraphs  (A)  and  (B)  of 
paragraph  (2)  shall  be  reduced  for  each 
mnnber  of  the  group  by  apportioning 
$25,000  among  the  members  of  such  group 
in  such  manner  as  the  Secretary  or  his 
delegate  shall  by  regulations  prescribe.  For 
purposes  of  the  preceding  sentence,  the 
term  “affiliated  group”  has  the  meaning 
assigned  to  such  term  by  section  1504(a), 
except  that  all  corporations  shall  be  treated 
as  Includible  corporations  (without  any  ex- 
clvision  imder  section  1504(b) ) . 

(b)  Carryback  and  carryover  of  unused 
credits — (1)  Allotvance  of  credit.  If  the 
amount  of  the  credit  deterinined  under  sub¬ 
section  (a)(1)  for  any  taxable  year  exceeds 
the  limitation  provided  by  subsection  (a)  (2) 
for  such  taxable  year  (hereinafter  in  this 
subsection  referred  to  as  “\mused  credit 
year”) ,  such  excess  shall  be — 

(A)  An  investment  credit  carryback  to 
each  of  the  3  taxable  years  preceding  the 
unused  credit  year,  and 

(B)  An  investment  credit  carryover  to 
each  of  the  5  taxable  years  following  the 
imused  credit  year, 

and  shall  be  added  to  the  amount  allowable 
as  a  credit  by  section  38  for  such  years, 
except  that*  such  excess  may  be  a  carryback 
only  to  a  taxable  year  ending  after  Decem¬ 
ber  31,  1961.  The  entire  amount  of  the 
imused  credit  for  an  unused  credit  year 
shall  be  carried  to  the  earliest  of  the  8  tax¬ 
able  years  to  which  (by  reason  of  sul^ara- 
graphs  (A)  and  (B))  such  credit  may  be 
carried,  and  then  to  each  of  the  oth«  7 
taxable  years  to  the  extent  that,  because  of 
the  limitation  contidned  in  i>aragraph  (2), 
such  unused  credit  may  not  be  added  for  a 


prior  taxable  year  to  which  such  unused 
credit  may  be  carried. 

<2)  Limitation.  The  amount  oi  the  un¬ 
used  credit  which  may  be  added  under  para¬ 
graph  (1)  for  any  preceding  or  succeeding 
taxable  year  shall  not  exceed  the  amount  by 
which  the  limitation  provided  by  subsection 
(a)  (2)  for  such  taxable  year  exceeds  the 
sum  of — 

(A)  The  credit  allowable  imder  subsection 
(a)  ( 1)  for  such  taxable  year,  and 

(B)  The  amounts  which,  by  reason  of  this 
subsection,  are  added  to  the  amount  allow¬ 
able  for  such  taxable  year  and  attributable 
to  taxable  years  preceding  the  unused  credit 
year. 

(3)  Effect  of  net  operating  loss  carryback. 
TO  the  extent  that  the  excess  described  in 
paragraph  (1)  arises  by  reason  of  a  net 
operating  loss  carryback,  subparagraph  (A) 
of  paragraph  (1)  shall  not  apply. 

(4)  Taxable  year  beginning  before  Jan¬ 
uary  1,  1962.  For  purposes  of  determining 
the  amotmt  of  an  investment  credit  carry¬ 
back  that  may  be  added  under  paragraph 

(1)  for  a  taxable  year  beginning  before  Jan¬ 
uary  1.  1962,  and  ending  after  December  31, 
1961,  the  amount  of  the  limitation  provided 
by  subsection  (a)  (2)  is  the  amount  which 
bears  the  same  ratio  to  such  limitation  as 
the  nmnber  of  days  in  such  year  after 
December  31, 1961,  bears  to  the  total  nmnber 
of  days  in  such  year. 

(c)  Qualified  investment — (1).  In  general. 
For  pmi>oses  of  this  subpfurt,  the  term 
“qualified  investment”  means,  with  respect 
to  any  taxable  year,  the  aggregate  of — 

(A)  The  applicable  perqentage  of  the  basis 
of  each  new  section  38  property  (as  defined 
in  section  48(b))  placed  in  service  by  the 
taxpayer  during  such  taxable  year,  plus 

(B)  The  applicable  percentage  of  the  cost 
of  each  used  secticm  38  property  (as  defined 
in  section  48(c)(1))  placed  in  service  by  the 
taxpayer -during  such  taxable  year. 

(2)  Applicable  percentage.  For  purposes 
of  paragraph  (1),  the  applicable  percentage 
for  any  property  shall  be  determined  under 
the  following  table : 

The  applicable 

If  the  useful  life  is —  percentage  is — 

4  years  or  more  but  less  than 

6  years _ _ _  33% 

6  years  or  more  but  less  than 

8  years _  66% 

8  years  or  more _ _ _ 100 

For  purposes  of  this  paragraph,  the  useful 
life  of  any  property  shall  be  determined  as  of 
the  time  such  property  is  placed  in  service 
by  the  taxpayer. 

(3)  Public  utility  property.  (A)  In  the 
case  of  section  38  property  which  is  public' 
utility  property,  the  amount  of  the  qualified 
investment  shall  be  %  of  the  amount  deter¬ 
mined  imder  paragraph  (1) . 

(B)  For  purposes  of  subparagraph  (A) ,  the 
term  “public  utility  property”  meaxks  prop¬ 
erty  used  predominantly  in  the  trade  or 
business  of  the  furnishing  or  sale  of — 

(1)  Electrical  energy,  water,  or  sewage  dis¬ 
posal  services, 

(ii)  Gas  through  a  local  distribution  sys¬ 
tem, 

(ill)  Telephone  service,  or 
(iv)  Telegraph  service  by  means  of  domes¬ 
tic  telegraph  operations  (as  defined  in  sec¬ 
tion  222(a)  (5)  of  the  Communications  Act 
of  1934,  as  amended;  47  UJS.C.,  sec.  222 
(a)(6)), 

if  the  rates  for  such  furnishing  or  sale,  as 
the  case  may  be,  have  been  established  or 
apiH^ved  by  a  State  or  political  subdivision 
thereof,  by  an  agency  or  instrumentality  of 
the  United  States,  or  by  a  public  service  or 
public  utility  commission  or  other  similar 
body  of  any  State  or  political  subdivision 
thereof.  *' 

(4)  Certain  replacement  property.  For 
purposes  pf  paragraph  (1) ,  if  section  38  prop- 
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Mtj  la  placed  in  aervlce  by  the  ta^Ntyer  to 
replace  property  which  wae — 

(A)  Destroyed  or  damaged  by  fire,  atmin, 
shipwreck,  or  other  casualty,  or 

(B)  Stolen, 

the  basis  of  such  section  38  property  (in  the 
case  of  new  section  86  property) ,  or  the  cost 
of  such  section  88  property  (In  the  case  of 
iiaed  section  88  property),  which  (but  for 
this  paragraph)  would  be  taken  into  accovuxt 
under  paragraph  (1)  shall  be  reduced  by  an 
amount  equal  to  the  amoimt  received  by  the 
taxpayer  as  compensation,  by  insurance  ac 
otherwise,  for  the  propeiiy  so  destroyed, 
dainaged,  at  stolen,  or  to  the  adj\isted  basis 
of  such  property,  whichever  is  the  lesser.  No 
reduction  in  basis  or  cost  shall  be  made 
under  the  preceding  sentence  in  any  case  in 
which  the  reduction  in  qualified  investment 
attributable  to  tlie  substitution  reqiUred  by 
section  47(a)  (1)  with  respect  to  the  property 
so  destroy^  damaged,  or  stolen  (determined 
without  regard  to  section  47(a)(4))  Is 
greater  than  the  reduction  described  in  the 
preceding  sentence. 

(d)  Limitations  with  respect  to  certain 
persons — (1)  In  general.  In  the  case  of — 

(A)  An  organization  to  which  section  698 
appUea. 

(B)  A  regulated  investment  company  or 
a  real  estate  investment  trust  subject  to 
taxation  imder  subchapter  M  (sec.  851  and 
following),  and 

(C)  A  cooperative  organization  described 
in  section  1381(a), 

the  qualified  investment  and  the  $35,000 
amount  specified  under  subparagnqjfas  (A) 
and  (B)  of  subsection  (a)  (3)  shall  equal 
such  person’s  ratable  share  of  such  items. 

(3)  Ratable  share.  For  purposes  of  para- 
gnq>h  (1),  the  ratable  share  of  any  person 
for  any  taxable  year  of  the  items  described 
therein  shall  be — 

(A)  In  the  case  of  an  organization  re¬ 
ferred  to  in  paragraph '(1)  (A),  50  percent 
thereof, 

(B)  In  the  case  of  a  regulated  Investment 
company  or  a  real  estate  investment  trust, 
the  ratio  (1)  the  numerator  of  which  is  its 
taxable  Income  and  (11)  the  denominator 
of  which  Is  its  taxable  income  computed 
without  rq^ard  to  the  deduction  for  divi¬ 
dends  paid  provided  by  section  852(b)  (3)  (D) 
or  857(b)  (3)  (C) ,  as  the  case  may  be,  and 

(O)  In  the  case  of  a  coopmatlve  orgsinlza- 
tlon,  the  ratio  (i)  the  niunerator  of  which 
is  its  taxable  income  and  (il)  the  denomina¬ 
tor  of  which  is  its  taxable  income  increased 
by  amounts  to  which  section  1382  (b)  or  (c) 
applies  and  similar  amounts  the  tax  treat¬ 
ment  of  which  is  determined  without  regard 
to  subchapter  T  (sec.  1381  and  following). 

For  pxirposes  of  subparagraph  (B)  of  the 
preceding  eentence,  the  term  **ta:^le  in- 
oome"  means  in  the  case  of  a  regulated 
investment  company  its  Investment  company 
taxable  income  (within  the  meiming  of  sec¬ 
tion  852(b)(3)),  and  in  the  case  of  a  real 
estate  investment  trust  its  real  estate  in¬ 
vestment  tnut  taxable  income  (within  the 
meaning  of  section  857(b)(3)). 

[Sec.  46  as  added  by  sec.  2(b),  Rev.  Act 
1962  (76  Stat.  968);  as  amended  by  sec. 
201(d)(4),  Bev.  Act  1964  (78  Stat.  82)] 

§  1.46—1  Determinaticm  of  amount. 

(a)  In  general.  Except  as  otherwise 
provided  in  this  section  and  in  f  1.46-2, 
the  amount  of  the  credit  allowed  by  sec¬ 
tion  38  for  the  taxable  year  is  equal  to 
7  percent  of  the  taxpajrer’s  qualified  in¬ 
vestment  for  such  jrear  (as  determined 
under  section  46(c) ) .  The  amount  equal 
to  7  percent  of  qualified  investment  shall 
be  referred  to  in  this  secticm  and 
81 1.46-2  through  1.48-7  as  the  “credit 
earned”. 


(b)  Limitation  based  on  amount  of 
tax.  Notwithstcmding  the  amount  of  the 
credit  earned  for  the  taxable  year,  the 
credit  allowed  by  section  38  for  the  taxa¬ 
ble  year  is  limited  to — 

(1)  If  the  liability  for  tax  (as  defined 
in  paragraph  (c)  of  this  section)  is 
$25,000  or  less,  the  liability  for  tax;  or 

(2)  If  the  liability  for  tax  is  more 
than  $25,000,  the  first  $25,000  of  the  lia¬ 
bility  for  tax  plus  25  percent  of  the  lia¬ 
bility  for  tax  in  excess  of  $25,000. 

However,  such  $25,000  amoimt  may  be 
reduced  in  the  case  of  certain  married 
individuals  filing  separate  returns  (see 
paragraph  (e)  of  this  section) ;  corpo¬ 
rations  which  are  members  of  an  affili¬ 
ated  group  (see  paragraph  (f)  of  this 
section) ;  trusts  and  estates  (see  para- 
gnq>h  (c)  of  8  1.48-6) ;  and  organiza¬ 
tions  to  which  section  593  applies,  regu¬ 
lated  investment  companies  or  real 
estate  investment  trusts  subject  to  taxa¬ 
tion  imder  subchapter  M,  chapter  1  of 
the  Code,  and  cooperative  organizations 
described  in  section  1381(a)  (see  8  1.46- 
4).  The  excess  of  the  credit  earned  for 
the  taxable  year  over  the  limitation 
described  in  this  paragraph  for  such  tax¬ 
able  year  is  an  unused  credit  which  may 
be  cs^ed  back  or  forward  to  other  tax¬ 
able  years  in  accordance  with  8  1.46-2. 

(c)  Liability  for  tax.  For  the  purpose 
of  cmnputing  the  limitation  based  on 
amount  of  tax.  section  46(a)  (3)  defines 
the  liability  for  tax  as  the  income  tax 
imposed  for  the  taxable  year  by  chapter 
1  (including  the  2-percmt  tax  on  con¬ 
solidated  taxable  income  imposed  with 
respect  to  taxable  years  beginning  before 
January  1, 1964,  and  the  6-percent  addi¬ 
tional  tax  imposed  by  section  1562(b) 
with  respect  to  taxable  years  ending  after 
December  31. 1963),  reduced  by  the  sum 
of  the  credits  allowaUe  under — 

(1)  Section  33  (relating  to  taxes  of 
foreign  countries  and  possessions  of 
United  States) , 

(2)  Section  34  (relating  to  dividends 
received  by  individuals  before  Janu¬ 
ary  1,  1965), 

(3)  Section  35  (relating  to  partially 
tax-ex^pt  interest  received  by  indi¬ 
viduals)  ,  and 

(4)  Srotion  37  (relating  to  retirement 
income). 

For  purposes  of  this  paragraph,  the  tax 
imposed  by  section  531  (relating  to  impo¬ 
sition  of  accumulated  earnings  tax)  or 
by  section  541  (relating  to  imposition  of 
personal  holding  company  tax)  shall  not 
be  considered  tax  inux^ed  by  chapter  1. 
Thus,  the  liability  for  tax  and  the  credit 
allowed  by  section  38  for  the  taxable 
year  aie  determined  before  computing 
any  tax  imposed  by  section  531  or  541. 
In  addition,  any  increase  in  tax  resulting 
from  the  apjffication  of  section  47  (re¬ 
lating  to  certain  dispositions,  etc.,  of 
section  38  property)  shall  not  be  treated 
as  -tax  imposed  by  chapter  1  for  pur¬ 
poses  of  computing  the  liabili^  for  tax. 
See  section  47(c). 

(d)  Example.  The  application  of 
paragraphs  (a),  (b),  and  (c)  of  this 
section  may  be  illustrated  the  f(^- 
lowing  example: 

Example.  X  Corp<)ratlon*iB  qualified  invest¬ 
ment  for  its  taxable  year  ending  December 


31.  1963,  is  $3,050,000.  X’s  credit  earned 
for  the  taxable  year  Is  $148,500  (7  percent 
of  $2,050,000).  X*B  income  tax  for  such 
year,  computed  without  regard  to  credits 
against  tax  or  tax  imposed  by  section  531 
or  541,  is  $190,000.  Such  amount  Includes 
$5,000  restating  from  the  application  of 
section  47.  X  is  allowed  under  section  33 
a  foreign  tax  credit  of  $60,000.  X’s  liability 
for  tax  is  computed  as  follows: 

Liability  for  tax 

Income  tax  (including  increase  in 
tax  under  section  47,  but  before 
credits  and  section  581  or  641 

tax) -  $190,000 

Less:  Increase  in  tax  re¬ 
sulting  from  applica¬ 
tion  of  section  47 _ $5,000 

Foreign  tax  credit _  50,000 

-  66, 000 


Liability  for  tax _  185,000 

X’s  credit  allowed  by  section  88  f<n:  the 
taxable  year  is  $52,600  ($25,000  plus  25 
percent  of  $110,000).  X  has  an  imiised 
credit  for  the  taxable  year  of  $91,000 
($143,500  less  $52,600)  which  it  may  carry 
back  or  over  to  other  taxable  years  in  accord¬ 
ance  with  S  1.46-2. 

(e)  Married  individuals.  If  a  separate 
return  is  filed  by  a  husband  or  wife,  the 
limitation  based  on  amount  of  tax  under 
paragraph  (b)  of  this  section  shall  be 
computed  by  substituting  a  $12,500 
amount  for  the  $25,000  amount  in  apply¬ 
ing  paragraph  (b)  (1)  and  (2)  of  this 
section.  However,  this  reduction  of  the 
$25,000  amount  to  $12,500  applies  only 
if  the  taxpayer’s  spouse  is  entitted  to 
a  credit  under  section  38  for  the  taxable 
year  of  such  spouse  which  ends  with, 
or  within,  the  taxpayer’s  taxable  year. 
The  taxpayer’s  spouse  is  entitled  to  a 
credit  undn  section  38  eittier  because 
of  investment  made  in  qualified  property 
for  such  taxable  year  of  the  spouse 
(whether  directly  made  by  such  spouse 
or  whether  apportioned  to  such  spouse, 
for  example,  from  an  electing  small  busi¬ 
ness  corporation,  as  defined  in  section 
1371(b)),  or  because  of  an  investment 
credit  carryback  or  carryover  to  such 
taxable  year.  The  determination  of 
whether  an  individual  is  married  shall 
be  made  under  the  principles  of  section 
’143  and  the  regulations  ttiereunder. 

(f)  Apportionment  of  $25,000  amount 
among  members  of  an  affiliated  group — 
(1)  In  general.  Section  46(a)(5)  pro¬ 
vides  that  in  the  case  of  an  affiliated 
group  (as  defined  in  sul^Muragraph  (5) 
of  this  paragraph),  the  $25,000  amount 
specified  in  section  46(a)  (2)  shall  be  re¬ 
duced  for  each  member  of  the  group  by 
apportioning  $25,000  among  the  mem- 
pers  of  the  group.  Except  as  otherwise 
provided  in  this  paragraph,  the  $25,000 
amount  shall  be  a];H>ortioned  among 
those  corporations  which  are  members 
of  the  afliliated  group  on  the  last  day  of 
the  taxable  year  of  the  common  parent. 
For  the  taxable  year  of  each  such  mem¬ 
ber  ending  with,  or  within  which  falls, 
the  last  day  of  the  taxable  year  of  the 
ctmimon  parent,  the  credit  allowed  by 
section  38  cannot  exceed — 

(i)  So  much  of  its  liability  for  tax 
for  such  taxable  year  as  does  not  exceed 
its  share  of  the  $25,000  amount  appor¬ 
tioned  to  it  under  the  rules  prescribed 
in  this  paragraph,  plus 

(ii)  25  percent  of  so  much  of  its  lia¬ 
bility  for  tax  for  such  taxable  year  as 


FEOEIAL  REGISTEt 


6065 


Friday,  May  8,  1964 


exceeds  its  share  of  the  $25,000  amount 
so  apportioned  to  it. 

(2)  Manner  of  apportionment.  (1)  In 
the  case  of  corporatkms  which  are  mem¬ 
bers  of  an  affiliated  group  on  the  last  day 
of  the  taxable/ year  of  the  common  par¬ 
ent,  the  $25,000  amount  may  be  appor¬ 
tioned  among  such  members  (for  the  tax¬ 
able  year  of  each  such  member'  ending 
with,  or  within  which  falls,  the  last  day  of 
the  taxable  year  of  the  common  parent) 
in  any  manner  the  common  parent  may 
select,  provided  that  the  common  parent, 
and  each  such  member  of  the  group  less 
than  100  percent  of  the  stock  of  which 
Is  owned  in  the  aggregate  by  other  mem¬ 
bers  of  the  group  on  such  last  day,  con¬ 
sent  to  the  apportionment  plan.  How¬ 
ever,  no  portion  of  the  $25,000  amount 
shall  be  apportioned  to  a  taxable  year 
ending  before  January  1,  1962.  Hie 
consent  of  each  member  for  which  a  con¬ 
sent  is  required  to  the  apportionment 
plan  shall  be  in  the  form  of  a  statement 
signed  by  the  member  consenting  to  the 
plan.  The  statement  shall  set  forth  the 
name,  address,  and  taxpayer  account 
number  of  each  member  of  the  affiliated 
group  on  ^ch  last  day  (including  those 
members  in  which  other  members  own 
100  percent  of  the  stock)  and  of  any 
other  corporation  to  which  any  portion 
of  such  group’s  $25,000  amount  is  appor- 
tionable  under  subparagraph  (3)  of  this 
paragraph;  Uie  identity  of  the  common 
parent;  the  last  day  of  the  common 
parent’s  taxable  year;  and  the  amount 
apportioned  to  each  corporation.  The 
consents  may  be  incorporated  'in  one 
statement.  The  statement  (or  state¬ 
ments)  shall  be  attached  to  the  timely 
filed  income  tax  return  of  the  common 
parent  and  shall  be  irrevocable  after  the 
due  date  of  such  return  (including  ex¬ 
tensions  of  time) .  However,  if  the  due 
date  (including  extensions  of  time)  of 
the  return  of  a  common  parent  is  before 
July  15,  1964,  the  required  statement 
(or  statements)  shall  be  considered 
timely  filed  if  filed  on  or  before  July  15, 
1964,  with  the  district  director  with 
whom  the  common  parent  files  its  re¬ 
turn.  Each  member  of  the  affiliated 
group  on  the  last  day  of  the  taxable  year 
of  the  common  parent  shall  keep  as  a 
part  of  its  records  a  copy  of  the  consent 
of  the  common  parent  (or  a  copy  of  the 
statement  containing  all  the  required 
consents) . 

(ii)  An  apportionment  plan  adopted 
by  an  aflUlated  group  with  respect  to  a 
particular  taxable  year  of  the  common 
parent  shall  be  valid  only  for  the  taxable 
year  of  each  member  of  the  group  which 
ends  with,  or  within  which  falls,  the  last 
day  of  such  taxable  year  of  the  common 
parent.  Thus,  an  affiliated  group  must 
file  a  separate  consent  to  an  apportion¬ 
ment  plan  with  respect  to  each  taxable 
year  of  the  common  parent  as  to  which 
an  apportionment  plan  is  desired. 

(iii)  If  the  apportionment  plan  is  not 
timely  selected,  the  $25,0()0  amount 
specified  in  section  46(a)(2)  shall  be 
reduced  for  each  member  of  the  affiliated 
eroup,  for  its  taxable  year  ending /With, 
or  within  which  falls,  the  last  day  of  the 
common  parent’s  taxable  year,  to  an 
amount  equal  to  (a)  $25,000,  divided  by 
(b)  the  number  of  corporations  in  such 


group  as  of  the  dose  of  such  last  day.  If 
the  taxable  year  of  the  common  parent 
or  any  other  member  of  (meh  group  ends 
before  January  1, 1962,  any  sodi  parent 
or  menri»er  dull  not  be  oonsklered  a 
member  of  the  group  for  any  such  tax¬ 
able  year  in  determining  the  number  of 
corporations  referred  to  in  (b)  of  the 
preceding  sentence. 

(iv)  If  a  monber  the  affiliated 
group  (induding  the  common  parent) 
makes  its  incmne  tax  return  (hi  the  basis 
of  a  52-5S-week  taxable  year,  the  prin¬ 
ciples  section  441(f)  (2)  (A)  (ii)  and 
paragnq)h  (b)(1)  of  S, 1.441-2  apply  in 
determining  the  last  day  of  such  a  teuc- 
able  year. 

(3)  Short  taxable  pear.  (1)  If  (a)  the 
return  of  a  corporation  is  for  a  short 
period  ending  after  December  31,  1961, 
(b)  such  corporation  is  a  member  of  an 
affiliated  group  as  of  the  last  day  of  such 
pmriod,  and  (c)  the  last  day  of  the  com- 
num  parent’s  taxable  year  does  not  end 
with  or  within  such  short  period,  then 
the  $25,000  amount  shall’ be  reduced  for 
such  corporation  to  an  amount  equal  to 
$25,000  divided  by  the  number  of  corpo¬ 
rations  in  such  group  as  of  the  close  of 
such  corporation’s  short  period.  In  such 
case,  the  total  amoimt  that  may  be  ap- 
porti<med  under  subparagraph  (2)  of 
this  paragraph  (either  equally  or  accord¬ 
ing  to  a  plan)  among  the  members  of  an 
affiliated  group  which  have  the  same 
common  parent  as  the  corporation  with 
the  short  period  shall  be  $25,000  less  the 
amount  apportioned  to  such  corporation 
for  its  short  period  ending  in  the  taxable 
year  of  the  common  parent  of  the  affili¬ 
ated  group.  If  the  common  parent  of 
the  corporation  with  the  short  period  is 
not  affiliated  with  any  other  corporation 
at  the  end  of  such  parent’s  taxable  year 
within  which  the  short  period  ends^  the 
$25,000  amount  shall  be  reduced  for  the 
parent  by  the  amount  apportioned  to 
such  corporation  for  its  short  period. 

(ii)  In  lieu  of  the  apportionment  pro¬ 
vided  for  in  subdivision  (i)  of  this  sub- 
paragraph,  a  corporation  (with  a  short 
period)  ^y  waive  its  right  to  receive 
the  part  of  the  $25,000' amount  appor- 
.tionable  to  it  by  q)e(^cally  so  indicating 
on  a  statement  meeting  the  require¬ 
ments  of  subdivision  (ih)  of  this  sub- 
paragraph.  In  such  case,  no  amount 
shall  be  considered  apportioned  to  such 
corporation. 

(iii)  The  corporation  with  the  short 
period  shall  attach  a  statement  to  its 
timely  filed  income  tax  return  (Including 
extoisicms  of  time).  However,  if  the 
due  date  of  the  return  (including  exten¬ 
sions  of  time)  is  before  July  15, 
1964,  the  statement  may  be  filed  on  or 
before  such  date  witti  the  district  direc¬ 
tor  with  whom  the  return  has  been  filed. 
The  statement  shall  indicate  the  name, 
address,  and  taxpayer  account  number 
of  each  member  of  the  affiliated  group 
as  of  the  close  of  the  short  period;  the 
identity  of  the  common  parent  and  the 
last  day  of  the  common  parent’s  taxable 
year;  and  ttie  amount  apportkmed  to 
itself  or,  if  iq^opriate,  a  waiver  of  the 
amcmnt  iq^rtionable  to  it.  A  c<q;>y  of 
the  statement  shall  be  furnished  to  the 
cmnmbn  parent. 

(4)  Two  or  more  common  parents.  JI 
a  corporsUdon  during  its  taxaUe  year 


is  a  member  of  two  or  more  affiliated 
groups  as  of  the  last  day  of  the  taxable 
year  of  the  common  parent  of  each  such 
group,  such  corporation  shall  be  consid¬ 
ered  to  be  a  member  of  only  the  affili¬ 
ated  group  whose  common  parent’s  tax¬ 
able  year  ends  earliest  in  such  corpo- 
raticm’s  taxable  year. 

(5)  Definition  of  affiliated  group.  For 
purposes  of  this  paragraph,  an  affifiated 
group  means  one  described  In  section 
1504(a),  except  that  all  corporations 
shall  be  treats  as  includible  corpora¬ 
tions,  without  any  exclusion  under  sec¬ 
tion  1504(b).  Thus,  a  foreign  corpora¬ 
tion  or  a  corporation  exempt  from  taxa¬ 
tion  imder  section  501  may  be  a  member 
of  an  aflUiated  group  for  purposes  of  this 
paragraph  even  though  under  section 
1504(b)  neither  corporation  would  be  an 
includible  corporation. 

(6)  Affiliated  group  filing  a  consoli^ 
dated  return.  The  limitation  based  on 
amount  of  tax  for  an  affiliated  group 
all  of  whose  members  join  in  the  filing 
of  a  consolidated  retiun  shall  be  so  much 
of  the  consolidated  liability  tor  tax  as 
does  not  exceed  $25,000,  plus  25  percent 
of  the  consolidated  liability  for  tax  in 
excess  of  $25,000.  If,  however,  there  are 
other  members  of  the  affiliated  group 
which  do  not  join  in  the  filing  of  the 
consolidated  return  (such  as  a  corpora- 
tiem  exempt  from  taxation  under  sec¬ 
tion  501),  and  a  consent  is  not  timely 
filed  apportioning  the  $25,000  amount 
among  the  group  filing  the  consolidated 
return  and  the  other  members  of  the 
affiliated  group,  each  member  of  the 
affiliated  group  (including  each  member 
which  joins  in  filing  the  consolidated 
return)  shall  be  treated  as  a  sepa¬ 
rate  corporation  for  punrases  of  equally 
apportioning  the  $25,000  amount  under 
subparagriq>h  (2)  (iii)  of  this  paragraph. 
In  such  case,  the  limitation  based  on 
amount  of  tax  for  the  group  filing  the 
consolidated  return  shall  be  computed 
by  substituting  for  the  $25,000  amount 
the  toted  of  the  amounts  apportioned  to 
each  corporation  which  joins  in  filing 
the  consolidated  return.  If  the  group 
filing  the  consolidated  return  and  the 
other  members  of  the  affiliated  group 
adopt  an  apportionment  plan,  the  group 
filing  the  consolidated  return  shall  be 
treated  as  a  single  member  for  the  pur¬ 
pose  of  applying  subparagraph  (2)(i) 
of  this  paragraph.  Thus,  for  example, 
only  one  consent,  executed  by  the  com¬ 
mon  parent,  to  the  apportiemment  plan 
is  required  for  the  group  filing  the  con¬ 
solidated  return.  If  any  member  of  the 
affiliated  group  which  joins  in  the  filing 
of  the  cmisolidated  return  is  an  organi¬ 
zation  to  which  section  593  applies  or  a 
cooperative  organization  described  in 
section  1381(a),  see  pamgruph  (a)(2) 
(ii)  of  S  1.1502-51. 

(7)  Nonresident  foreign  corporation. 
(i)  No  part  of  the  $25,000  amount  shall 
be  apportioned  under  this  paragraph  to 
a  foreign  corporation  not  engaged  in 
trade  or  business  within  the  United 
States  (hereinafter  referred  to  in  this 
subparagraph  as  a  “nonresident  foreign 
corporation’’) .  nor  shall  such  corpora¬ 
tion  be  considered  as  a  member  for  pur¬ 
poses'  of  determining  the  number  of 
corporations  which  divide  equally  the 
$25,000  amount  imder  subparagraph 
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(2)(iil)  x>f  this  paragraph.  Further¬ 
more.  the  consent  of  such  corporation 
to  an  i4)portioninent  iHan  is  not  required. 

(ii)  A  nonresident  foreign  corporation 
which  is  a  common  parent  of  an  aflUi- 
ated  group  shall  be  considered  to  have 
a  taxable  year  ending  December  31. 

(iii)  If  a  nonresident  foreign  corpora¬ 
tion  is  a  common  parent  of  an  afflUated 
group,  the  statement  (or  statements) 
containhig  the  consents  of  members  of 
the  group,  required  by  subparagraph 
(2)  (i)  of  this  paragraph,  shall  be  con¬ 
sidered'  timely  filed  if  filed  with  the 
Director.  International  Operations  Divi¬ 
sion,  Internal  Revenue  Service.  Wash¬ 
ington.  D.C.,  20225,  on  or  before  the  75th 
day  after  the  end  of  its  taxable  year  (as 
determined  under  subdivision  (ii)  of  this 
subpcu*agreq>h)  or  July  15.  1964,  which¬ 
ever  is  later. 

(8)  Examples.  The  provisions  of  this 
i>aragriq>h  may  be  illustrated  by  the  fol¬ 
lowing  examples: 

Example  (i).  P,  a  domestle  corporaUcm. 
flies  an  Income  tax  retiim  for  Its  taxable  year 
ending  Janxiary  31,  1962.  On  such  date  P 
owns  aU  the  outstanding  stock  of  S,  also  a 
domestic  corporation.  S  files  a  separate  In¬ 
come  tax  return  on  the  basis  of  a  fiscal  year 
ending  Jxme  80.  The  membership  of  the 
affiliated  group  is  ascertained  as  of  the  close 
of  January  31,  1962,  the  last  day  of  the  tax¬ 
able  year  of  the  common  parent,  P.  On 
that  day  the  affiliated  group  consists  of  P 
and  s.  P  consents  to  an  apportionment 
plan  In  which  the  $26,000  amount  Is  appor¬ 
tioned  entirely  to  S  for  its  taxable  year 
ending  June  30, 1962  (S*s  taxable  year  within 
which  the  last  day  of  the  taxable  year  of 
the  common  parent,  January  31,  1962,  falls). 
Such  consent  Is  timely  filed.  For  purposes 
of  computing  the  credit  \mder  section  88, 
8*s  limitation  based  on  amount  oS.  tax  for 
Its  taxable  year  ending  June  30,  1962,  Is  so 
much  of  S*s  liability  for  tax  as  does  not 
exceed  $25,000,  plus  26  percent  of  S*8  lia¬ 
bility  for  tax  In  excess  of  $26,000.  P’s  lim¬ 
itation  for  Its  taxable  year  ending  January 
81,  1962,  is  eqtial  to  25  percent  of  P’s  liability 
fear  tax.  On  the  other  hand,  if  an  apportion¬ 
ment  plan  Is  not  timely  filed.  P’s  limitation 
would  be  so  much  of  P's  liability  for  tax  as 
does  not  exceed  $12,600  plus  25  percent  of 
P’s  liability  for  tax  In  excess  of  $12,600,  and 
S’s  limitation  would  be  computed  similarly. 

Example  (2).  Aasxime  the  same  facts  as 
In  example  (1),  except  that  P’s  taxable  year 
ends  Decembw  81,  1961,  on  which  date  It 
owns  all  the  outstanding  stock  of  S.  No  por¬ 
tion  of  the  $26,000  amoimt  is  apportioned 
to  P  since  Its  tcucable  year  ends  before  Janu¬ 
ary  1,  1962.  Accordingly,  S  Is  apportioned 
the  entire  $25,000  amount  for  Its  taxable 
year  ending  June  30,  1962. 

Example  (J).  P,  a  domestic  corpcnutlon 
exempt  from  taxation  imder  section  601, 
flies  a  return  for  its  taxable  year  ending 
December  31,  1963,  on  which  date  it  owns 
all  the  stock  of  P,  a  domestic  corporation. 
P  flies  a  consolidated  return  as  a  common 
parent  for  Its  flsced  year  ending  June  30, 1964, 
with  its  two  wholly  owned  domestic  sub¬ 
sidiaries,  S  and  A.  The  membership  of  the 
affiliated  group  is  ascertained  as  of  the  close 
of  December  81,  1963,  the  last  day  of  the 
taxable  year  of  the  common  parent,  F,  and 
accordingly  consists  of  F,  P,  8,  and  A.  No 
consent  to  an  apportionment  plan  is  flled. 
Therefore,  each  member  is  apportioned 
$6,260  of  the  $26, (XX)  amount  ($26,0(X)  divided 
by  the  four  members) .  The  limitation  based 
on  amount  of  tax  tor  the  affiliated  group 
filing  a  consolidated  return  (P,  8,  and  A)  for 
the  year  ending  June  80,  19M  (the  consoli¬ 
dated  taxable  year  within  which  December 
31,  1963,  falls^ ,  is  computed  by  using  $18,760 


instead  of  the  $25,(X)0  amount.  The  $18,750 
Is  arrived  at  by  adding  together  the  $6,260 
amounts  apporUoned  to  P,  B,  and  A.  If  tl)e 
oonsoUdated  liability  for  tax  of  P,  8,  and  A 
is  $87,760  for  the  taxable  year  ending  June 
80,  1964,  then  the  credit  allowed  by  section 
88  for  such  group  for  stufli  taxable  year  can¬ 
not  exceed  $21,000  ($18,750  plus  26  percent 
of  $9,000). 

Example  (4).  Assume  the  same  facts  as 
in  example  (8),  except  that  a  consent  by  F 
Is  filed  with  the  timely  flled  return  of  F 
iq)porti(ming  the  entire  $85/)00  amount  to 
the  group  filing  a  ocmsolldated  tax  return 
(P,  8,  and  A).  The  credit  allowed  by  sec¬ 
tion  88  for  such  group  for  Its  taxable  year 
ending  Jtme  80. 1964.  cannot  exceed  $25,687 JK) 
($25,000  plus  25  percent  of  $2,760) . 

Example  (5).  P,  a  domestic  corporation 
filing  income  tex  returns  on  a  calendar-year 
basis,  owns  all  the  stock  of  8.  T,  and  TJ.  all 
domestic  corporations.  8,  T,  and  U  flle  sepa¬ 
rate  returns  on  a  calendar-jrear  basis.  On 
Jime  80,  1968,  8  is  liquidated,  and  there- 
tosce  has  a  short  taxable  year  beginning  Jan¬ 
uary  1.  1968,  and  ending  June  80,  1968.  8 
does  not  waive  its  right  to  its  equal  portion 
of  the  $26,000  anioimt.  For  such  short  tax¬ 
able  year,  the  $26,(X)0  amount  shall  be  re¬ 
duced  for  8  to  $6,260  ($25,000  divided  by  4. 
the  number  ot  corporations  in  the  affiliated 
group  at  the  close  of  8’s  short  taxable  year) . 
The  total  amount  apportionable  to  the  mem¬ 
bers  of  the  affiliated  group  of  which  P  is  the 
common  parent  for  their,  taxable  years  end¬ 
ing  DecembMT  81,  1968,  is  $18,760  ($26.0(X> 
minus  the  $6,250  iq>porUoned  to  8  for  its 
short  taxable  year  ending  June  80,  1968). 
The  $18,760  amount  may  be  iq>portloned  ac¬ 
cording  to  an  apportionment  plan  or.  if  a 
plan  is  not  timely  filed,  will  be  apportioned 
equally  among  P,  T,  and  U. 

§  1.46—2  Carryback  and  carryover  of 
unused  credit. 

(a)  Allowance  of  unused  credit  as 
carryback  or  carryover.  (1)  Section  46 
(b)(1)  provides  for  a  3-year  carryback 
and  a  5-year  carryover  of  any  unused 
credit.  An  unused  credit  is  the  excess  of 
the  credit  earned  for  the  taxable  year  (as 
defined  in  paragraph  (a)  of  §  1.46-1) 
over  the  limitation  based  on  amount  of 
tax  for  such  taxable  year  ,  (as  determined 
under  paragraph  (b)  of  S  1.46-1).  Sub¬ 
ject  to  the  limitation  contained  in  para¬ 
graph  (b)  of  this  section,  an  unused 
credit  shall  be  added  to  the  amount  al¬ 
lowable  as  a  credit  under  section  38  for  * 
the  years  to  which  the  unused  credit  can 
be  carried.  The  year  with  respect  to 
which  an  unused  credit  arises  shall  be  re¬ 
ferred  to  in  this  section  as  the  "unused 
credit  year”. 

(2)  An  unused  credit  shall  be  an  in¬ 
vestment  credit  carryback  to  each  of  the 
3  taxable  years  preceding  the  unused 
credit  year  and  an  investment  credit 
carryover  to  each  of  the  5  taxable  years 
succeeding  the  unused  credit  year,  ex- 
c^t  that  an  unused  credit  shall  be  a 
carryback  only  to  taxable  years  ending 
after  December  31,  1961.  An  unused 
credit  must  be  carried  first  to  the  earliest 
of  the  8  taxable  years  to  which  it  may  be 
carried,  and  then  to  each  of  the  other 
7  taxable  years  (in  order  of  time)  to  the 
extent  that  the  unused  credit  may  not 
be  added  (because  of  the  limitation  con¬ 
tained  in  paragraph  Xb)  of  this  section) 
to  the  amount  allowable  as  a  credit 
imder  secticxi  38  for  a  prior  taxable  year. 

(b)  Limitation  on  allowance  of  unused 
credit.  The  amount  of  the  imused  credit 
fnnn  any  particular  unused  credit  year 
which  may  be  added  to  the  amount 


allowable  as  a  credit  under  section  38  for 
any  of  the  3  preceding  or  5  succeeding 
taxable  years  to  which  such  credit  may 
be  carried  shall  not  exceed  the  amount 
by  which  the  limitation  based  on  amount 
of  tax  for  such  preceding  or  succeeding 
taxable  year  exceeds  the  sum  of  (1)  the 
credit  earned  for  such  preceding  or  suc¬ 
ceeding  year,  and  (2)  other  imused 
credits  carried  to  such  preceding  or  suc¬ 
ceeding  year  which  are  attributable  to 
unused  credit  years  prior*  to  the  par¬ 
ticular  unused  credit  year.  Thus,  in 
determining  the  amount,  if  any,  of  an 
unused  credit  from  a  particular  unused 
credit  year  which  shall  be  added  to  the 
amount  allowable  as  a  credit  for  any 
preceding  or  succeeding  taxable  year, 
the  credit  earned  for  such  preceding  or 
succeeding  taxable  year,  plus  any  unused 
credits  originating  in  taxable  years  prior 
to  the  particular  unused  credit  year, 
shall  first  be  applied  against  the  limita¬ 
tion  based  on  amount  of  tax  for  such 
preceding  or  succeeding  taxable  year. 
To  the  extent  the  limitation  based  on 
amount  of  tax  for  the  preceding  or  suc¬ 
ceeding  year  exceeds  the  sum  of  the 
credit  earned  for  such  year  and  other 
unused  credits  attributable  to  years  prior 
to  the  particular  unused  credit  year,  the 
unused  credit  from  the  particular  unused 
credit  year  shall  be  added  to  the  amount 
allowable  as  a  credit  under  section  38  for 
such  preceding  or  succeeding  year.  To 
the  extent  that  an  unused  credit  can¬ 
not  be  added  for  a  imrticular  preceding 
or  succeeding  taxable  year  because  of  the 
limitation  contained  in  this  paragraph, 
such  unused  credit  shall  be  available  as 
a  carryback  or  carryover  to  the  next  suc¬ 
ceeding  taxable  year  to  which  it  may  be 
carried. 

(c)  Effect  of  net  operating  loss  carry¬ 
back.  If  the  ^ect  of  a  net  curating  loss 
canyback  is  to  create  an  unused  cre<jit 
(as  defined  in  paragraph  (a)  (1)  of  this 
section),  such  unused  credit  shall  not 
be  treats  as  an  investment  credit  carry¬ 
back.  However,  the  full  amount  of  the 
unused  credit  so  arising  shall  be  avail¬ 
able  for  use  as  an  investment  credit 
carryover  for  the  5  taxable  years  follow¬ 
ing  the  unused  credit  year.  Thus,  assume 
a  taxpayer’s  credit  earned  for  its  taxable 
year  1965  is  $25,000,  and  such  credit  is 
allowable  in  full  under  section  38^  for 
such  year.  In  a  subsequent  taxable  year, 
such  taxpayer  has  a  net  operating  loss 
which  he  carries  back  to  1965  and  which 
results  in  eliminating  the  taxpayer’s  tax¬ 
able  income  and  liability  for  tax  for  1965. 
In  such  case,  the  $25,000  credit  earned 
(no  longer  allowable  for  the  year  1965) 
becomes  cm  unused  credit  which,  al¬ 
though  it  shall  not  be  treated  as  an 
investment  credit  carryback,  shall  be 
carried  forward  to  1966  and  to  each  of 
the  subsequent  years  to  which  it  may  be 
carried. 

(d)  Taxable  years  beginning  before 
January  1,  1962,  and  ending  after  De¬ 
cember  31,  1961.  Section  46(b)  (4)  pro¬ 
vides  a  transition  rule  relating  to  the 
amount  of  an  investment  credit  carry¬ 
back  which  may  be  added  to  the  amount 
allowable  as  a  credit  under  section  38 
for  a  taxable  year  beginning  before  Jan¬ 
uary  1, 1962,  and  ending  after  December 
31,  1961.  For  purposes  of  determining 
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Is  #65,000.  These  soteunts  «rs  computed  is  #40,000.  These  amounts  art  computed  m 
as  follows: 

OsiryoYW  to  UM _  $«6,000 

1964  limitation  based  on  tax. _ ...  $210,000 

Leas:  Credit  earned  for 

1064... _ #200,000 

Cnosed  credits  attrlbot- 
able  to  years  preceding 


the  amount  of  unused  credits  which  may 
be  carried  back  to  such  a  taxable  year 
tmd  added  to  the  amount  allowable  as  a 
credit  for  such  year,  the  limitation  based 
on  amount  of  tax  for  such  irear  (deter¬ 
mined  without  regard  to  this  paragraph) 
shall  be  reduced  to  an  amount  which 
bears  the  same  ratio  to  such  limitation 
as  the  number  of  days  in  such  taxable 
year  after  December  31,  1961,  bears  to 
the  total  number  of  da3rs  in  such  year. 

(e)  Corporate  acquisitions.  For  the 
carryover  of  unused  credits  in  the  case 
of  certain  corporate  aequiMtions,  see 
section  381(c)  (23) . 

(f)  Periods  of  less  than  12  months.  A 
fractional  part  of  a  year  which,  is  con¬ 
sidered  as  a  taxable  year  under  sections 
441(b)  and  7701(a)  (23)  shall  be  treated 
as  a  preceding  or  a  succeeding  taxable 
year  for  the  purpose  of  determining 
under  section  46(b)  the  taxable  years  to 
which  an  unused  credit  may  be  carried. 

(g)  Examples.  .  The  provisions  of  par¬ 
agraphs  (a)  through  (f)  of  this  section 
may  be  illustrated  by  the  following  ex¬ 
amples: 

Example  (i)v  Corporation  X  files  its  in¬ 
come  tax  return  on  the  basis  of  the  calendar 
year.  X’s  credit  earned  and  its  limitation 
based  on  amotmt  of  tax  for  each  of  its  taxaUe 
years  1062  through  1068  are  as  follows: 


Carrybwric  to  1966 _ 

1966  Umitstlon  baaed  on  tax. 

Less:  Credit  earned  for 

1965 . 

Unused  credits  attribut¬ 
able  to  yean  preceding 
1967  (unnaed  credit 

fcoml96l) _  20,000  - 

230,000 

Limit  on  amount  of  1067  unused  credit  which 
may  be  added  as  a  credit  for  1966 - 


$210,000 


limit  on  amount  of  1963  unused  credit  wbicdi 
may  be  added  as  a  credit  for  1964 _  10, 000 

Balance  of  1963  onused  credit  to  be 
carried  to  1966. . . . .-.  66, 000 

(c)  2965.  The. portion  of  the  balance  of 
the  unused  credit  for  1963  (#56,000)  allow¬ 
able  as  a  credit  for  1965  is  #20,000.  This 
amount  sha^l  be  added  to  the  amount  aUow- 
able  as  a  credit  for  1965.  The  balance  of 
the  unused  credit  for  1963  to  be  carried 
to  1966  is  #35,000.  These  amounts  are  com¬ 
puted  as  follows: 

Cazryow  to  1966 _ _ _  $66,000 

10<K  limitation  based  on  tax _  $230, 000 

Less;  Credit  earned  for 

1965 .  $210,000 

Unused  credits  attribut¬ 
able  to  yean  precedbig 


Balance  of  1967  unnaed  credit  tobe  carried 
to  1906 _  40,000 

(e)  1966.  The  portion  of  the  unused 
credit  for  1967  (#40,000)  sdlowable  as  a 
credit  for  1966  is  #54)00.  This  amount  shall 
be  added  to  the  amount'aUowable  as  a  credit 
for  1966.  The  balance  at  the  unused  credit 
for  1967  to  be  carried  to  1968  is  #35,000. 
These  amounts  are  computed  as  follows: 

Carryback  to  1966 .  $40,000 

19M  limitation  based  on  tax _  $2M,  000 

Less:  Credit  earned  for  1966.  $220, 000 
Unused  credits  attribut¬ 
able  to  yean  preceding 
1967  (unused  credit 

from  1963) _  36,000  - 

265,000 

Limit  on  amount  of  1967  unused  credit  wMcb 
may  be  added  as  a  credit  for  1966 _ _  6, 000 


210,000 

Limit  on  amount  of  1963  unused  credit  which 
may  be  added  as  a  credit  for  1966 _ _ _  20, 000 

Balance  ot  1963  unused  credit  to  be 
carried  to  1966 _  36, 000 

(d)  1966.  The  entire  balance  of  the  un¬ 
used  credit  for  1963  (#35,000)  Is  allowable 
as  a  credit  for  1966,  since  the  limitation 
based  on  amount  of  tax  for  1966  exceeds 
the  sum  of  the  credit  earned  for  1966  and 
xinused  credits  attributable  to  years  prior  to 
1968  by  an  amoimt  in  excess  of  #35,0(^. 
Since  the  balance  of  the  imused  credit  for 

1963  has  been  fully  allowed,  no  portion 
thereof  remains  to  be  carried  to  1967  or 
1968.  This  is  illustrated  as  fcfilows: 

Carryover  to  1966 _  $36,(X)0 

1966  limitatton  baaed  on 

tax - -  $260,000 

Lass:  Credit  earned  fir 

1966 .  #220,000 

Unused  credits  attribut¬ 
able  to  years  luwoedlng 

1963 _  0  - 

220,000 

limit  on  amount  of  1963  unused  credit  which 
may  be  added  as  a  credit  for  1966 _  40,000 

Balance  of  1963  onnsed  credit  to  be  carried 
tol967 _  0 

(ii)  Since  the  limitation  bcmed  on  amount 
of  tax  for  1967  is  #220.000,  only  #220,000 
of  the  #260,000  credit  earned  for  such  year 
is  allowable  as  a  credit  for  1967.  The  un¬ 
used  OTedit  for  1967  of  #40,000  (#260,000 
lees  #2204)00)  is  an  investment  credit  carry¬ 
back  to  1964,  1065,  and  1966  and  an  in¬ 
vestment  credit  carryover  to  1968  and  sub¬ 
sequent  years.  The  portions  of  the  #40,000 
unused  credit  which  shall  be  added  to  the 
amount  allowabie  as  a  credit  for  such  years 
are  computed  as  follows: 

(a)  1964.  The  portion  of  the  tmused  credit 
for  1067  (#40.000)  allowable  as  a  credit  for 

1964  is  zero.  The  balance  of  the  unused 
credit  for  1967  to  be  carried  to  1965  Is 
#40,000.  These  amounts  are  computed  as 
foQowa: 


Balance  of  1967  unused  credit  to  be  car¬ 
ried  to  1968._ .  86,000 

(d)  1966.  The  portl<m  of  tixe  bcdance  at 
the  imused  credit  for  1967  (#35,000)  allow¬ 
able  as  a  credit  for  1968  is  #10,000.  This 
amount  thall  be  added  to  the  amount 
allowable  as  a  credit  for  1968.  The  balance 
of  the  unused  credit  for  1967  to  be  carried 
to  1969  and  subsequent  years  is  #25,000. 
These  amounts  are  computed  as  follows : 

Carryover  to  1968 _  $35, 000 

1968  limitation  based  on  tax. 

Less:  Credit  ->  earned  for 

1908 _ 

Unused  credits  attribut¬ 
able  to  years  preceding 


$280,000 


270,000 

Limit  on  amount  of 1967  imused  credit  which 

may  be  added  as  a  credit  for  1968 -  10, 000 

Balance  of  1967 onnsed  credit  tobe  carried 
10  1969 _  25,000 

Example  (2).  Corporation  T  files  its  in¬ 
come  tax  return  on  the  basis  of  a  fiscal  year 
ending  Jime  80.  For  its  taxable  year  begin¬ 
ning  July  1.  1961,  and  ending  June  30.  1962, 
Yh  credit  earned  is  #65.000,  end  Its  limita¬ 
tion  based  on  amount  of  tax  is  #200,000. 
The  full  credit  earned  (#65,000)  is  allowable 
for  Y’s  taxable  year  eniUng  June  30,  1962,  as 
a  credit  against  tax  since  such  amount  is 
less  than  the  limitatlcm  (#200,000) .  For 
purposes  of  determining  the*  amount  of  an 
investment  credit  carryback  from  any  sub¬ 
sequent  taxable  year  which  may  be  added 
to  the  amount  allowable  as  a  credit  fbr  the 
taxable  year  ending  June  30,  1962,  the  limi¬ 
tation  bctsed  on  amount  of  tax  for  such  year 
Shall  be  reduced  from  #200,000  to  #99478 

V  3M  /*  ^^^**’^°’**  total  in¬ 

vestment  CTMit  carrybacks  to  the  taxable 
year  ending  June  80,  1962,  may  not  exceed 
#34,178  (#99,178  less  #66,000). 

(h)  Electing  smaU  business  corpora¬ 
tion.  An  imused  credit  of  a  corporation 
which  arises  in  an  unused  credit  year  for 
which  the  corporation  is  not  an  electing 
small  business  corporation  (as  defined  in 
section  1371  (b))  and  which  is  a  carry¬ 
back  or  carryover  to  a  taxable  year  for 
which  the  corporation  is  an  electing 
small  business  corporation  shall  not  be 
added  to  the  amount  allowable  as  a  credit 
under  section  38  to  the  shareholders  of 
such  corporation  for  any  t6ucable  year. 
However,  a  taxidile  year  for  vdxich  the 
corporation  is  an  deeting  small  business 


(1)  Corporation  X's  credit  earned  for  1962, 

#175,(X)0,  to  allowable  in  fuU  as  a  credit 
under  section  88  for  1962  since  such  amount 
is  less  than  the  limitation  baaed  on  amount 
of  tax  for  such  year,  #200,000.  Since  the 
limitation  based  on  amount  of  tax  for  1963 
is  #160.000.  only  #160,000  of  the  #250,000 
credit  earned  for  such  year  to  allowable 
imdersectlon  86  as  a  credit  for  1068.  The 
unused  credit  few  196Scrf  #90,000  (#260.000  less 
$160,000)  to  an  Investnaent  credit  carryback 
to  1962  and  an  investment  credit  carryover 
to  1964  and  subsequent  years.  The  portions 
of  the  #90,000  unused  credit  which  shall  be 
added  to  the  amount  allowable  as  a  credit 
under  section  88  for  1962  and  for  1964  and 
subsequent  years  are  computed  as  follows: 

(a)  1962.  The  portion  the  imused 
credit  for  196#  (#90.000)  *whkfii  to  aUowable 
Bs  a  credit  tax  1962  to  #254)00.  This  amount 
Bhall  be  added  to  the  amount  aUowable  as 
a  credit  for  1062.  The  balance  at  the  unused 
credit  for  1963  to  be  carried  to  1964  to 
#65,000.  These  amounts  are  computed  as 
follows: 

Carryback  to  1964 _ 

1964  Undtatfon  based  on  tax... ^0,000 

Less:  Credit  earned  for 

1964 - $200,000 

Unused  credits  attribut¬ 
able  to  years  preceding 
1967  (nnnsed  credit 
from  1963) _  10,000  - 

_  210,000 

may  be  added  as  a  oedtt  for  1962 _  25, 00#  limit  oa  amount  1967  unused  credit  wni^ 

Balance  of  19e3tinused  credit  to  be  carried  may  be  added  as  a  credit  for  1964 _ _ 

to  1964 _  66,000 

(b)  1964.  The  portion  of  the  balance  of 
the  imused  credit  for  1963  (#66.000)  allow- 
able  as  a  credit  for  1964  to  #10,000.  This  (b)  1965.  The  portimx  of  the  imused 
amount  shall  be  added  to  the  amount  aUow-  credit  for  1967  (#40,000)  allowable  as  a 
able  as  a  credit  for  1964.  The  balance  of  the  credit  for  1966  to  aero.  The  balance  of  the 
unused  credit  fOr  1968  to  be  carried  to  IM#  unused  credit  for  196T  to  be  caxrted  to  1986 


$90,000 


Balance  of  1967  amised  credit  to  be  car- 
rledtolOOS . 


Credit 

earned 

*  Limitation 
baeedon 
amount 
of  tax 

1962...  _  .  _ 

$176,000 

$200,000 

1963 _  _ 

2601000 

160,000 

19M _ 

200;  000 

210,000 

1966"!’“  !!'“'!  !!” 

210;  000 
220,000 

230;000 

260,000 

1967 _ _ 

1908 _  • _ 

200,000 

270,000 

220.000 

280,000 

RULES  AND  REGULATIONS 


corporation  shall  be  counted  as  a  taxable 
year  for  purposes  of  determining  the  tax¬ 
able  years  to  sdiich  such  unused  credit 
may  be  carried. 

§  1.46-S  Qualified  investment. 

(a)  In  general.  (1)  With  respect  to 
any  taxable  year,  the  qualified  invest¬ 
ment  of  the  taxi^er  is  the  aggregate 
(expressed  in  dollars)  of  (i)  the  appli¬ 
cable  percentage  of  the  basis  of  each  new 
section  38  property  placed  in  service  by 
the  taxpayer  during  such  taxable  year, 
plus  (ii)  the  applicable  percentage  ol 
the  cost  of  each  used  section  38  property 
placed  in  service  by  the  taxpayer  during 
such  taxable  year.  With  respect  to  any 
section  38  properly,  qualified  investment 
means  the  applicable  percentage  of  the 
basis  (or  cost)  of  such  property.  Section 
38  property  placed  in  service  by  the  tax¬ 
payer  during  the  taxable  year  includes 
the  taxpayer's  share  of  the  basis  (or 
cost)  ot  section  38  property  placed  in 
service  by  a  partnership  in  the  taxable 
year  of  such  partnership  ending  with  or 
within  the  taxpayer’s  taxable  year.  In 
the  case  of  a  shareholder  of  an  electing 
small  business  corporation  (as  defined  in 
•  section  1371(b)),  or  a  beneficiary  of  an 
estate  or  trust,  see  8§  1.48-5  and  1.48-6, 
respectively,  for  apportionment  of  the 
basis  (or  cost)  of  section  38  property 
placed  in  service  by  such  corporation, 
estate,  or  trust.  For  the  definitions  of 
new  section  38  property  and  used  section 
38  property,  see  §8  1.48-2  and  1.48-3, 
respectively. 

(2)  The  basis  (or  oost)  of  section  38 
property  placed  in  service  during  a  tax¬ 
able  year  shall  not  be  taken  into  accoimt 
in  determining  qualified  investment  for 
such  year  if  such  property  is  disposed 
of  or  otherwise  ceases  to  be  section  38 
property  during  such  year,  except  where 
section  47(b)  or  46(c)  (4)  applies.  Thus, 
if  individual  A  places  in  service  during  a 
taxable  year  section  38  property  and 
later  in  the  same  year  sells  such  prop¬ 
erty,  the  basis  (or  cost)  of  such  prop¬ 
er^  shall  not  be  taken  into  account  in 
determining  A*s  qualified  investment. 
On  the  other  hand,  if  A  places  in  service 
section  38  property  during  a  taxable  year 
and  dies  later  4n  the  same  year,  the  basis 
(or  cost)  of  such  property  would  be 
taken  into  account  in  computing  quali¬ 
fied  investment.  Similarly,  if  section  38 
property  is  destroyed  J[)y  fire  in  the  same 
year  in  which  it  is  placed  in  service  and 
section  46(c)(4)  applies  to  reduce  the 
basis  (or  cost)  of  replacement  property, 
the  basis  (or  cost)  of  the  destroyed 
property  would  be  taken  into  account  in 
computing  qualified  investment. 

(3)  Qualified  investment  is  reduced 
in  the  case  of  property  which  is  “public 
utility  property”  (see  paragraph  (h)  of 
this  section) ,  and  in  the  case  of  property 
of  organizations  to  which  section  593 
applies,  regulated  investment  companies 
or  real  estate  investment  trusts  subject 
to  taxation  under  subchapter  M.  chapter 
1  of  the  Code,  and  cooperative  organiza¬ 
tions  described  in  section  1381(a)  (see 
81.46-4). 

'  (b)  Applicable  percentage.  The  appli¬ 
cable  percentage  to  be  ai^lied  to  the 
basis  (or  cost)  of  property  is  33^  per¬ 
cent  if  the  estimated  useful  life  of  the 


pr(H?erty  is  4  years  or  more  but  less  than 
6. years;  66%  percent  if  the  estimated 
useful  life  is  6  years  or  more  but  less 
than  8  years;  or  100  percent  if  the  esti¬ 
mated  useful  life  is  8  years  or  more. 
The  provisions  of  this  paragraph  may  be 
illustrated  the  ffiUowing  examine: 


Example.  Y  acquires  and 

places  in  sendee  dtirlng  1968  the  following 
new  and  used  section  38  properties : 


Property 

Estimated  naefol 
life 

Basis  (cr 
oost) 

A  (new)  --- 

K  yenni. .  .  . 

$ao,ooo 

00,000 

IfiO.OOO 

80,000 

B  (new)  -  _ 

10' yAATS.  _  _ 

O  (new)  _ 

A  yejtm.  . .  _  _ 

D  (naed).  _ 

4  . 

Oorpwatlon  Y’s  qualified  investment  tor 
1963  is  $320,000  determined  in  the  following 
manner: 


,  Property 

Basis  (or 
oost) 

AppUoable 

percentage 

Qoallfied 

investment 

A . 

$60,000 

33)4 

$ao,ooo 

B . 

90,000 

100 

90,000 

C . 

180,000 

66H 

100,000 

D . 

80,000 

33)$ 

10,000 

Total _ 

220,000 

(c)  Basis  or  cost.  (1)  The  basis  of 
any  new  section  38  property  shall  be  de¬ 
termined  in  accordance  with  the  general 
rules  for  determining  the  basis  of  prop¬ 
erty.  Thus,  the  basis  of  property  would 
generally  be  its  cost  (see  section  1012), 
unreduced  by  the  adjustment  to  basis 
provided  by  section  48(g)  (1)  with  respect 
to  property  placed  in  service  before  Jan¬ 
uary  1,  1964,  and  any  other  adjustment 
to  basis,  such  as  that  for  depreciation, 
and  would  include  all  items  properly  in¬ 
cluded  by  the  taxpayer  in  the  depreciable 
basis  of  the  property,  such  as  installation 
and  freight  costs.  However,  for  pur¬ 
poses  of  determining  qualified  invest¬ 
ment.  the  basis  of  new  section  38 
property  constructed,  reconstructed,  or 
erected  by  the  taxpayer  shall  not  include 
-  any  depreciation  sustained  with  respect 
to  any  other  property  used  in  the  con¬ 
struction.  reconstruction,  or  erection  ot 
such  new  section  38  property.  (See 
paragr{q>h  (b)  (4)  of  8  1.48-1.) 

If  new  section  38  property  is  acquired  in 
exchange  for  cash  and  other  property  in 
a  transaction  described  in  section  1031 
in  which  no  gain  or  loss  is  recognized, 
the  basis  of  the  newly  acquired  property 
for  purposes  of  determining  qualified  in¬ 
vestment  would  be  equal  to  the  adjusted 
basis  of  the  other  property  plus  the  cash 
paid.  See  8  1.48-4  for  the  basis  of  prop¬ 
erty  to  a  lessee  where  the  lessor  has 
elected  to  treat  such  lessee  as  a  pur¬ 
chaser. 

(2)  The  cost  of  any  used  section  38 
property  shall  be  determined  in  accord¬ 
ance  with  paragraph  (b)  of  8 1.48-3. 
However,  the  aggregate  cost  of  used  sec¬ 
tion  38  property  which  may  be  taken  into 
account  in  any  taxable  year  in  comput¬ 
ing  qualified  Investment  cannot  exceed 
$50,000  (see  paragraph  (c)  of  81.48-3). 

(3)  For  reduction  in  the  basis  (or 
cost)  of  certsdn  property  which  replaces 
other  pre^rty  which  was  destro:^  or 
damaged  by  fire,  storm,  shipwreck,  or 


other  casualty,  or  which  was  stolen,  see 
section  46(c)  (4) . 

(d)  Placed  in  service.  (1)  For  pur¬ 
poses  of  the  credit  allowed  by  section 
38,  property  shall  be  considered  placed 
in  service  in  the  earlier  of  the  following 
taxable  years: 

(1)  The  taxable  year  in  which,  under 
the  taxpayer’s  depreciation  practice,  the 
period  for  depreciation  with  respect  to 
such  property  begins;  or 

(ii)  The  taxable  year  in  which  the 
property  is  placed  in  a  condition  or  state 
of  readiness  and  availability  for  a 
specifically  assigned  function,  whether 
in  a  trade  or  business,  in  the  production 
of  income,  in  a  tax-exempt  activity,  or 
in  a  personal  activity. 

’Thus,  if  property  meets  the  conditions 
of  subdivision  (ii)  of  this  subparagraph 
in  a  taxable  year,  it  shall  be  considered 
placed  in  service  in  such  year  notwith¬ 
standing  that  the  period  for  deprecia¬ 
tion  with  respect  to  such  property  begins 
in  a  succeeding  taxable  year  because,  for 
example,  under  the  taxpayer’s  deprecia¬ 
tion  practice  such  properly  is  accounted 
for  in  a  multiple  asset  account  and  de- 
m^ation  is  computed  under  an  “aver¬ 
aging  convention”  (see  81.167  (a) -10), 
OT  depreciation  with  respect  to  such 
property  is  computed  imder  the  com¬ 
pleted  contract  method,  the  unit  of  pro¬ 
duction  metiiod,  or  the  retirement 
method. 

(2)  In  the  case  of  property  acquired 
by  a  taxpayer  for  use  in  his  trade  or 
business  (or  in  the  productioa  of  in¬ 
come),  the  following  are  examples  of 
cases  where  property  shall  be  eooeidered 
in  a  condition  or  state  of  readiness  and 
availability  for  a  specifically  assigned 
function: 

(i)  Parts  are  acquired  and  set  aside 
dur^  the  taxable  year  for  use  as  re¬ 
placements  for  a  particular  machine  (or 
machines)  in  order  to  avoid  operational 
time  loss. 

(ii)  Operational  farm  equipment  is 
acquired  dmlng  the  taxable  year  and  it 
is  not  practicable  to  use  such  equipment 
for  its  specifically  assigned  function  in 
the  taxpayer’s  business  of  farming  until 
the  followtog  year. 

(iii)  Equipment  is  acquired  for  a  spe¬ 
cifically  assigned  function  and  is  opera¬ 
tional  but  is  imdergoing  testing  to 
eliminate  any  defects.  However,  fruit¬ 
bearing  trees  and  vines  shall  not  be  con¬ 
sidered  in  a  condition  or  state  of  readi¬ 
ness  and  availability  for  a  specifically 
assigned  function  until  they  have 
reached  an  incOTie-producing  stage. 
Moreover,  materials  and  parts  acquired 
to  be  used  in  the  construction  of  an  item 
of  equipment  shall  not  be  considered  in 
a  condition  or  state  of  readiness  and 
availability  for  a  specifically  assigned 
function. 

(3)  Notwithstanding  subparagraph ( 1 ) 
of  this  paragraph,  property  with  respect 
to  which  an  election  is  made  under 
8  1.48-4  to  treat  the  lessee  as  having 
purchased  such  property  shall  be  consid¬ 
ered  placed  in  service  by  the  lessor  in 
the  taxable  year  in  which  possession  is 
transferred  to  such  lessee. 

(4)  (1)  ’The  credit  allowed  by  section  38 
with  re£q;)ect  to  any  property  shall  be 
allowed  only  for  the  first  taxable  year 
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In  which  such  property  is  placed  In  serv¬ 
ice  by  the  taxpayer.  The  determination 
of  whether  property  Is  section  38  pit^- 
erty  in  the  hands  of  the  taxpayer  shall  be 
made  with  respect  to  such  first  taxable 
year.  Thus,  if  a  taxpayer  places  prop¬ 
erty  in  service  in  a  taxable  year  and  such 
property  does  not  qualify  as  section  38 
proper^  (or  only  a  portion  of  such  prop¬ 
erty  qualifies  as  section  38  property)  in 
such  year,  no  credit  (or  a  credit  only  as 
to  the  portion  which  qualifies  in  such 
year)  shall  be  allowed  to  the  taxpayer 
with  respect  to  such  property  notwith¬ 
standing  that  such  property  (or  a  greater 
portion  of  such  property)  qualifies  as 
section  38  properly  in  a  subsequent  tax¬ 
able  year.  For  example,  if  a  taxpayer 
places  property  in  service  in  1963  and 
uses  the  property  entirely  for  personal 
purposes  in  such  year,  but  in  1964  begins 
using  the  property  in  a  trade  or  business, 
no  credit  is  allowable  to 'the  taxpayer 
imder  section  38  with  respect  to  such 
property.  •  See  S  1.48-1  for  the  definition 
of  section  38  property. 

(ii)  Notwithstanding  subdivision  (i) 
of  this  sul^ragraph,  if.  for  the  first 
taxable  year  in  which  property  is  placed 
in  service  by  the  taxpayer,  the  property 
qualifies  as  section  38  property  but  the, 
basis  of  the  prc^rty  does  not  refiect  its* 
full  cost  for  the  reason  that  the  total 
amount  to  be  paid  or  incurred  by  the 
taxpayer  for  the  property  is  indetermi¬ 
nate.  a  credit  shall  be  allowed  to  the  tax¬ 
payer  for  such  first  taxable  year  with 
respect  to  so  much  of  the  cost  as  is  re¬ 
flected  in  the  basis  of  the  property  as  of 
the  close  of  such  year,  and  an  additional 
credit  shall  be  sdlowed  to  the  taxpayer 
for  any  subsequent  taxable  year  with  re¬ 
spect  to  the  additional  cost  paid  or  in¬ 
curred  dming  such  year  and  reflected 
in  the  basis  of  the  property  as  of  the 
close  of  such  year.  The  estimated  use¬ 
ful  life  used  in  computing  each  addi¬ 
tional  credit  with  respect  to  the  property 
shall  be  the  ssune  as  the  estimated  useful 
life  used  in  computing  the  credit  for  the 
first  taxable  year  in  which  the  property 
was  plsu;ed  in  service  by  the  taxpayer. 
Assume,  for  example,  that  in  1964  X 
Corporation,  a  utility  company  which 
makes  its  return  on  the  basis  of  a  cal¬ 
endar  year,  enters  into  an  agreement 
with  Y  Corporation,  a  builder,  to  con¬ 
struct  certain  utility  facilities  for  a 
housing  development  built  by  Y.  As¬ 
sume  furtljer  that  part  of  the  funds  for 
the  construction  of  the  utility  facilities  is 
advanced  by  Y  imder  a  contreict  provid¬ 
ing  that  X  ivill  repay  the  advances  over 
a  10-year  period  in  accordance  with  an 
agreed  formula,  after  which  no  further 
amounts  will  be  repayable  by  X  even 
though  the  full  amount  advanced  by  Y 
has  not  been  repaid.  Assuming  that  the 
utility  facilities  are  placed  in  service  in 
1964  and  qualify  as  section  38  property, 
X  is  allowed  a  credit  for  1964  wlt|i  re¬ 
spect  to  its  basis,  in  the  utility  facilities 
at  the  close  of  1964.  For  each  succeed¬ 
ing  taxable  year  X  is  allowed  an  addi¬ 
tional  credit  with  respect  to  the  increase 
in  the  basis  of  the  utility  facilities  re¬ 
sulting  from  the  repayments  to  Y  during 
such  year. 

(e)  Estimated  usefvl  life — (1)  In  gen- 
croZ.  With  respect  to  assets  placed  in 


service  by  the  taxpayer  during  any  tax¬ 
able  year,  for  the  purpose  of  computix^ 
qualified  Investment  the  estimated  use¬ 
ful  lives  assigned  to  all  assets  which  fall 
within  a  particular  guideline  class 
(within  the  meaning  of  Revenue  Pro¬ 
cedure  62-21)  may  be  determined,  at 
the  taxpayer’s  option,  un^r  either  sub- 
paragraph  (2)  or  (3)  of  this  paragrapli. 
Thus,  the  taxpayer  may  assign  esti¬ 
mated  useful  lives  to  all  the  assets  fall¬ 
ing  in  one  guideline  class  in  accordance 
with  subparagraph  (2)  of  this  para¬ 
graph,  and  may  assign  estimated  useful 
lives  to  all  the  assets  falling  within  an¬ 
other  guideline  class  in  accordance  with 
subparagraph  (3)  of  this  paragraph. 
See  subparagraphs  (4)  and  (5)  of  this 
paragraph  for  determination  of  esti¬ 
mated  useful  lives  of  assets  not  subject 
to  subparagraph  (2)  or  (3)  of  this 
paragraph. 

(2)  Class  life  system.  The  taxpayer 
may  assign  to  each  asset  falling  within 
a  guideline  class,  which  is  placed  in 
service  during  the  taxable  year,  the  class 
life  of  the  taxpayer  for  the  guideline 
class  for  such  year  as  determined  imder 
section  4,  Part  n  of  Revenue  Procedure 
62-21.  The  preceding  sentence  may  be 
applied  to  the  assets  falling  within  a 
guideline  class  irrespective  of  whether 
the  taxpayer  uses  single  asset  eMMK>unts 
or  multiple  asset  accounts  in  computing 
depreciation  with  respect  to  such  assets 
and  irrespective  of  whether  the  taxpayer 
chooses  to  have  his  depreciation  allow¬ 
ance  with  respect  to  such  assets  exam¬ 
ined  under  the  rules  provided  in  Reve¬ 
nue  Procedure  62-21. 

(3)  Individual  usefvl  Ufe  system.  (1) 
The  taxpayer  may  assign  an  individual 
estimated  useful  life  to  each  asset  fall¬ 
ing  within  a  guideline  class  which  is 
placed  in  service  during  the  taxable 
year.  With  respect  to  the  assets  fall¬ 
ing  within  the  guideline  class  which  are 
placed  in  single  asset  accounts  for  pur¬ 
poses  of  computing  depreciation,  the 
estimated  useful  life  used  for  each  asset 
for  that  purpose  shall  be  used  in  deter¬ 
mining  qualified  Investment.  With  re¬ 
spect  to  the  assets  falling  within  the 
guideline  class  which  are  placed  in  multi¬ 
ple  asset  accounts  (Including  a  guide¬ 
line  class  accoimt  described  in  Revenue 
Procedure  62-21)  for  which  a  group, 
classified,  or  cmnposite  rate  is  used  in 
computing  depreciation  (or  in  single 
asset  accounts  for  which  an  average  life 
rate  is  used) ,  the  determination  of  esti¬ 
mated  useful  life  for  each  asset  in  the 
accoimt  shall  be  made  individually  on 
the  best  estimate  obtainable  on  the  basis 
of  all  the  facts  and  circumstances.  The 
individual  estimated  useful  lives  used 
for  all  the  assets  placed  in  a  multiple 
asset  account,  when  viewed  together, 
must  be  consistent  with  the  group,  clas¬ 
sified,  or  composite  rate  used  for  the 
account  for  purposes  of  computing  de¬ 
preciation. 

(ii)  In  determining  the  individual 
estimated  useful  lives  of  assets  similar 
in  kind  contained  in  a  multiple  asset 
account  (or  in  single  asset  accounts  for 
which  an  average  life  rate  is  used) ,  the 
taxpayer  may  assign  to  each  of  such 
assets  the  average  useful  life  of  such 
assets  used  for  purposes  of  computing 


depreciation,  or  he  may  assign  separate 
lives  to  such  assets  based  on  the  esti¬ 
mated  range  of  years  taken  into  con¬ 
sideration  in  establishing  the  average 
useful  life.  Thus,  for  example,  if 
a  taxpayer  places  9  similar  trucks  with 
an  average  estimated  useful  life  of  7 
years,  based  on  an  estimated  range  of  6 
to  8  years  (2  trucks  with  a  useful  life 
of  6  years,  5  trucks  with  a  useful  life  of 
7  years,  and  2  trucks  with  a  useful  life 
of  8  years),  in  a  multiple  asset  account 
for  which  a  group  rate  is  used  in  comput¬ 
ing  depreciation,  he  may  either  assign 
a  useful  life  of  6  years  to  2  of  the  trucks, 

7  years  to  5  of  the  trucks,  and  8  years 
to  2  of  the  trucks,  or  he  may  assign  the 
average  useful  life  of  the  trucks  (7  years) 
to  each  of  the  9  trucks.  Similarly,  if  a 
taxpayer  places  100  telephone  poles  with 
an  average  useful  life  of  28  years,  based 
on  an  estimated  range  of  3  to  40  years 
(2  with  a  useful  life  of  less  than  4  years, 
3  with  a  useful  life  of  4  to  6  years,  4 
with  a  useful  life  of  6  to  8  years,  and 
91  with  a  useful  life  of  more  than  8 
years) ,  in  a  multiple  asset  accoimt  for 
which  a  group  rate  is  used  in  computing 
depreciation,  he  may  either  assign  use¬ 
ful  lives  corresponding  to  the  estimated 
range  of  years  of  the  poles  (i.e.,  a  useful 
life  of  less  than  4  years  to  2  of  the  poles, 
etc.),  or  he  may  assign  the  average 
useful  life  of  the  poles  (28  years)  to 
each  of  the  poles. 

(4)  Useful  Ufe  of  property  subject  to 
amortization.  In  the  case  of  property 
with  respect  to  which  amortization  in 
lieu  of  depreciation  is  allowable,  the  term 
over  which  amortization  deductions  are 
taken  shall  be  considered  as  the  esti¬ 
mated  useful  life  of  such  property. 

(5)  Useful  life  of  property  subject  to 
certain  methods  of  depreciation.  If  a 
taxpayer  is  using  a  method  of  deprecia¬ 
tion,  such  as  the  unit  of  production  or 
retirement  method,  which  does  not 
measure  the  useful  life  of  the  property 
in  terms  of  years,  he  must  estimate  such 
useful  life  in  years  in  order  to  compute 
his  qualified  investment.. 

(6)  Record  requirements.  The  tax¬ 
payer  shall  maintain  sufficient  records 
to  determine  whether  section  47  (re¬ 
lating  to  certain  dispositions,  etc.,  of  sec¬ 
tion  38  property)  applies  with  respect  to 
any  asset. 

(f)  Partnerships — (1)  In  general.  In 
the  case  of  a  partnership,  each  partner 
shall  take  into  accoimt  separately,  for 
his  taxable  year  with  or  within  which 
the  partnership  taxable  year  ends,  his 
share  of  the  basis  of  partnership  new 
section  38  property  and  his  share  of  the 
cost  of  partnership  used  section  38  prop¬ 
erty  placed  in  service  by  the  partnership 
during  such  partnership  taxable  year. 
Each  partner  shall  be  treated  as  the 
taxpayer  with  respect  to  his  share  of 
the  b^is  of  partnership  new  section  38 
property  and  his  share  of  the  cost  of 
partnership  used  section  38  property. 
The  estimated  useful  life  to  each  partner 
of  such  property  shall  be  deemed  to  be 
the  estimated  useful  life  of  the  property 
in  the  hands  of  the  partnership.  Part¬ 
nership  section  38  property  shall  not, 
reason  of  each  partner  taking  his  share 
of  the  basis  or  cost  into  account,  lose  its 
character  as  either  new  section  38  prop- 
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erty  or  used  section  3S  proi>erty,  m  the 
ease  may  be. 

(2)  Determination  of  partner'e  ahare. 

(i)  Each  partner's  share  of  the  basis  (or 
cost)  at  any  section  38  property  shall 
be  determined  in  accordance  with  the 
ratio  in  which  the  partners  divide  the 
general  profits  of  the  partnership  (that 
is,  the  taxable  income  of  the  partnerdiip 
as  described  in  section  702(a)(9)). 
However,  if  the  ratio  in  which  the  part¬ 
ners  divide  the  general  profits  of  the 
partnership  changes  during  the  taxable 
year  of  the  partnership,  the  ratio  effec¬ 
tive  for  the  date  (m  which  the  property 
is  placed  in  service  shall  apply. 

(ii)  Notwithstanding  subdivision  (i) 
of  this  subpuragraph,  if  all  related  items 
of  income,  gain,  loss,  and  deduction  with 
respect  to  any  iton  of  partnership  sec- 
ticni  38  property  are  specially  allocated 
in  the  same  manner  and  if  such  special 
allocaticm  is  recognized  under  section  704 
(a)  and  (b)  and  paragraph  (b)  of 
il.704-1,  then  each  partner’s  share  of 
the  basis  of  such  item  of  new  section  38 
property  or  the  cost  of  such  item  of  used 
section  38  property  shall  be  determined 
reference  to  such  special  allocation 
^ective  for  the  date  on  which  the  prop¬ 
erty  is  placed  in  service. 

(3)  Examples.  This  paragraph  may 
be  illustrated  by  the  following  examples: 

Example  (1).  Partnernilp  ABC!D  acquires 
and  pl*M  la  senrlce  on  January  1.  1962,  an 
Mens  o<  mem  ssoHsc.  M  property,  and  acquires 
and  p lasts  ki  serrloe  on  September  1,  1962, 
anothwtteaa  Knew  section  se  property.  The 
ABCD  partnership  and  each  at  Its  partners 
reports  lacoms  on  the  basis  of  the  calendar 
year.  Partners  A,  B.  C,  and  D  share  partner¬ 
ship  proAts  squally.  Each  partner’s  share 
of  the  basis  of  each  new  partnership  section 
88  property  Is  28  percent. 

Example  (2).  Assume  the  same  facts  as 
In  example  (1)  and  the  following  additional 
facts:  A  dies  on  June  SO,  1962,  and  B  pur¬ 
chases  A’s  Interest  as  of  such  date.  Bach 
partner’s  share  oi  the  profits  from  January 
1  to  June  80  is  26  percent.  From  July  1  to 
December  81,  P’S  share  of  the  profits  is  60 
percent,  and  C  and  D’s  share  of  the  profits 
is  26  percent  each.  For  A'S  last  taxable  year 
(January  1  to  June  80.  1962),  A  shall  take 
into  account  26  percent  of  the  basts  of  the 
section  38  property  placed  in  servloe  on  Jan¬ 
uary  1.  B  Shan  take  into  account  26  percent 
of  the  basis  of  the  section  88  property  placed 
in  servloe  on  January  1  and  60  percent  of  the 
basis  of  the  section  38  property  placed  in 
servloe  on  September  1.  C  and  D  shall  each 
take  into  aoount  26  percent  of  the  basis  of 
each  new  ssetlon  38  property  placed  in  serv- 
ios  by  the  partnership  in  1062. 

Example  (2).  Partnership  UR  is*  engaged 
in  the  business  of  renting  soda  fountain 
equipment  and  Icemakers  to  restaurants. 
The  partnership  makes  no  elections  under 
1 1.48-4  to  treat  its  lessees  as  having  pur¬ 
chased  such  property.  Under  the  terms  of 
the  partnership  agreement,  the  income,  gain 
or  loss  on  dispositicm.  deiwedation.  and 
other  deductions  attributable  to  the  ice- 
makers  are  ^Mcially  allocated  70  peroent  to 
partner  If  and  80  percent  to  partner  B.  In 
all  other  respects  If  and  B  share  profits  and 
losses  sqttally.  If  the  special  allocation 
with  respect  to  the  icemakers  is  recognised 
under  section  704  (a)  and  (b)  and  pera- 
gnq>h  (b)  of  1 1.704-1,  me  basis  (or  cost)  of 
the  icemakers  which  qualify  as  partoMship 
section  88  property  shall  be  taken  into 
account  TO  peroent  by  If  and  80  peroent  by 
M.  The  basis  (or  cost)  of  partnership  sec- 
tlon  88  property  not  subject  to  the  q>ecial 


allocation  shill  be  taken  into  account 
equally  by  If  and  B. 

Example  (4).  Assnme  the  same  facts  as 
In  exani^  (8)  and  the  following  additional 
facts:  During  November  1962,  the  partner¬ 
ship.  which  re];>orts  its  income  on  the  basis 
Of  a  fiscal  year  -ending  May  81,  acquiree  and 
places  in  service  two  items  which  qxialify 
as  new  section  88  property,  an  icemaker  and 
a  soda  fountain.  ’The  icemaker  has  an  esti¬ 
mated  useful  life  of  8  years  to  the  partner¬ 
ship  and  a  basis  of  $1,000.  The  soda  fountain 
has  an  estimated  useful  life  of  6  years  to  the 


partnership  and  a  basis  of  $800.  Partner 
M  also  owns  and  operates  a  busineas  as  a 
sole  pr<^)rletorahlp  and  reports  income  on 
the  calendar  year  basis.  During  1963,  M 
acquires  and  places  in  service  in  his  sole 
prc^nrietorshlp  a  machine  which  qualifies  as 
new  section  88  property.  This  has 

an  estimated  iiseful  life  K  4  years  and  a 
basis  of  $300.  M  owns  no  interest  in  any 
other  partnerships,  electing  small  business 
corporations,  estates,  or  trusts.  M’s  total 
qiiallfied  investment  for  1963  is  $1,000,  com¬ 
puted  as  follows: 


Property 

Batlmated 
useful  Ufe 

Basis 

» 

M’s  share 
of  basis 

Applicable 

peroentace 

Qualified 

investment 

PartnerMp  MR 

Immftkcr..  _  _ _  ___  _ 

8 

6 

4 

$1,000 

600 

300 

$700 

300 

100 

66H 

384 

$700 

200 

100 

Soda  fnimt.nin  _  _  _  . _ 

Soh  proprietorBkip 

Maditoe. . . 1... _ 

Total . 

1,000 

(g)  PvbUc  utility  property.  (1)  In 
the  case  of  section  36  property  which 
is  public  utility  property,  the  amount 
of  the  qualified  investment  with  respect 
to  such  property  shall  be  ^  of  the 
amoimt  otherwise  determined  under 
this  section  with  respect  to  such  prop¬ 
erty. 

(2)  The  term  “public  utility  property” 
means  property  used  predominantly  in 
the  trade  or  business  of  the  furnishing 
or  sale  of — 

(1)  Electrical  energy,  water,  or  sewage  - 
disposal  services, 

(ii)  Oas  through  a  local  distribution  ' 
system, 

(iii)  Telephone  service,  or 

(iv)  Telegriq^h  service  fay  means  of 
domestic  telegriq;>h  operations  (as  de¬ 
fined  in  section  222(a)  (5)  of  the  Com¬ 
munications  Act  of  1934,  as  amended;  47 
UJ3.C..sec.  222(a)  (5)). 

if  the  rates  for  such  furnishing  or  sale, 
as  the  case  may  be,  have  been  estab¬ 
lished  or  approved  by  a  State  (including 
the  District  of  Columbia)  or  political 
subdivision  thereof,  by  an  agency  or  in- 
strumoitallty  of  the  United  States,  or 
by  a  public  service  or  public  utility  com- 
missimi  or  other  similar  body  of  any 
State  or  political  subdivision  thereof. 
The  term  “established  or  approved”  in¬ 
cludes  the  filing  of  a  schedule  of  rates 
with  any  body  named  ta  the  preceding 
sentence  which  has  the  power  to  approve 
such  rates,  even  though  such  bo^  has 
taken  no  action  on  the  filed  schedule. 
For  purposes  of  this  paragraph,  any  ac¬ 
tivity  dfflcribed  in  subdivision  (i),  (ii), 
(iii) ,  or  (iv)  of  this  subparagraph,  which 
is  regulated  in  a  manner  described  In 
this  subparagraph,  shall  be  referred  to  as 
a  “public  utility  activity”.  If  propCTty 
is  used  by  a  tucpayer  both  in  a  public 
utility  activity  and  in  another  activity, 
the  characterizaticm  of  such  property 
shall  be  based  on  the  predcmiinant  use 
of  such  property  during  the  taxable  jrear 
in  which  it  is  placed  in  service. 

(3)  Public  utility  property  includes 
pnH>aiy  which  is  leased  to  others  by  a 
taxpayer  where  the  leasing  of  such 
pn^rty  is  part  of  the  lessor’s  public 
utility  activity.  Thus,  such  leased  prop¬ 
erty  is  public  utility  pn^rty  even 
though  the  lessee  uses  such  property  in 


an  activity  which  is  not  a  public  utility 
activity,  and  wliether  or  not  the  lessor 
of  such  property  makes  a  valid  election 
under  S  1.46-4  to  treat  the  lessee  as  hav¬ 
ing  purchased  such  property  for  pur¬ 
poses  of  the  credit  allowed  by  section  38. 
Property  leased  by  a  lessor,  where  the 
leasing  is  not  part  of  a  public  utility  ac¬ 
tivity,  to  a  lessee  who  uses  sUch  property 
predominantly  in  a  public  utility  activity 
is  public  utility  property  for  purposes  of 
computing  the  lessor’s  or  lessee’s  quali¬ 
fied  investment  with  respect  to  such 
property. 

(4)  (i)  With  respect  to  properties  of  a 
taxpayer  engaged  in  both  the  production 
or  transmission  of  gas  and  the  local  dis¬ 
tribution  of  gas,  section  36  property 
shall  be  considered  as  used  predomi¬ 
nantly  in  the  trade  or  business  of  the 
furnishing  or  sale  of  gas  through  a  local 
distribution  system  if  expenditures  for 
such  property  are  chargeable  to  any  of 
the  following  accounts  under  either  the 
uniform  system  of  accounts  prescribed 
for  natural  gas  companies  (class  A  and 
class  B)  by  the  Federal  Power  Commis- 
skm,  effective  January  1.  1961,  or  the 
uniform  system  of  accounts  for  class  A 
and  B  gas  utilities  adopted  in  1958  by 
the  National  Association  of  Railroad  and 
Utility  .  Commissioners  (or  would  be 
chargeable  to  any  of  the  following  ac¬ 
counts  if  the  taxpayer  used  either  of  such 
systems) : 

(a)  Accounts  360  through  363,  inclu¬ 
sive  (Local  Storage  Plant) ,  or 

(b)  Aocoimts  374  through  387,  inclu¬ 
sive  (Distribution  Plant) . 

(ii)  If  expenditures  for  section  38 
pr(^;>erty  are  chargeable  (or  would  be 
chargeable)  to  any  of  the  following  ac¬ 
counts  under  either  of  the  systems 
named  In  subdivision  (i)  of  this  sub- 
paragraph,  the  determination  of  whether 
or  not  such  property  is  used  predomi¬ 
nantly  in  tiie  trade  or  business  of  the 
furnishing  or  sale  of  gas  through  a  local 
distribution  system  shall  be  made  under 
all  the  facts  and  circumstances  relating 
to  the  actual  use  of  such  property  in  the 
year  such  property  is  placed  in  service: 

(a)  Accounts  304  through  320,  inclu¬ 
sive  (Manufactured  Oas  Production 
Plant) ,  or 
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(b>  Accounts  389  through  399.  inclu¬ 
sive  (General  Plant) . 

For  example,  if  an  office  machine  is  used 
55  percent  of  the  time  for  billing  cus¬ 
tomers  of  the  taxpayer’s  local  distribu¬ 
tion  system  in  the  year  in  which  it  is 
placed  in  service,  such  office  machine 
shall  be  ccmsidered  as  used  predomi¬ 
nantly  in  the  trade  or  business  of  the 
furnishing  or  sale  of  gas  through  a  local 
distribution  system. 

(h)  [Reserved! 

§  1.46—4  Limitatiom  with  respect  to 
certain  persons. 

(a)  Mutual  savings  institutions.  In 
the  case  of  an  oxganiaation  to  which  sec¬ 
tion  593  applies  (that  is,  a  mutual  sav¬ 
ing  bfljik,  a  cooperative  bank,  or  a  do¬ 
mestic  building  and  loan  association)  — 

(1)  The  qualified  investment  with  re- 
q;)ect  to  each  section  38  pr(H)erl7  shall 
be  50  percent  of  the  amount  otherwise 
determined  tmder  i  1.46-3,  and 

(2)  The  $25,000  amount  specified  in 
section  46(a)(2)  (A)  and  (B),  relating 
to  limitation  based  on  amoimt  of  tax, 
shall  be  reduced  by  50  percent  of  such 
amount. 

For  example,  if  a  domestic  building  and 
loan  association  places  in  service  on 
January  1, 1963,  new  sectimi  38  property 
with  a  basis  of  $30,000  and  an  estimated 
useful  life  of  6  years,  its  qualified  in¬ 
vestment  for  1963  with  respect  to  such 
property  computed  under  9 1.46-3  is 
$20,000  (66%  percent  of  $30,000) .  How¬ 
ever,  under  this  paragraph  such  amount 
is  reduced  to  $10,000  (50  percent  of 
$20,000).  If  an  organization  to  which 
section  593  applies  is  a  member  of  an 
affiliated  group  (as  defined  in  section 
46(a)  (5)),  the  $25,000  amoimt  specified 
in  section  46(a)  (2)  (A)  and  (B)  shall 
be  reduced  in  accordance  with  the  pro¬ 
visions  of  paragraph  (f )  of  9  1.46-1  be¬ 
fore  such  amount  is  further  reduced 
under  this  paragraph. 

(b)  Regulated  investment  companies 
and  real  estate  investment  trusts.  (1) 
In  the  case  of  a  regulated  investment 
company  or  a  real  estate  investment 
trust  subject  to  taxation  imder  subchap¬ 
ter  M,  chapter  1  of  the  Code — 

(1)  The  qualified  investment  with  re¬ 
spect  to  each  section  38  property  other¬ 
wise  determined  under  9  1.46-3,  and 

(ii)  The  $25,000  amount  specified  in 
section  46(a)(2)  (A)  and  (B),  relating 
to  limitation  based  on  amount  of  tax, 

shall  be  reduced  to  euch  person’s  ratable 
share  of  each  such  amount.  If  a  regu¬ 
lated  investment  company  or  a  real  es¬ 
tate  investment  trust  is  a  member  of  an 
affiliated  group  (as  defined  in  section 
46(a)(5)),  the  $25,000  amount  specified 
In  section  46(a)  (2)  (A)  and  (B)  shall  be 
reduced  in  accordance  with  the  pro¬ 
visions  of  paragraph  (f)  of  9  1.48-1  be¬ 
fore  such  amoimt  is  furttier  reduced 
under  tills  paragraph. 

(2)  A  person’s  ratable  share  of 
the  amount  described  in  subparagraiA 
tl)  (1)  and  the  amount  described  in  sub- 
paragraph  (1)  (ii)  of  this  paragnqih 

be  the  ratio  which — 

(i)  Ta^ble  income  tor  the  taxaUe 
year,  bears  to 


(ii)  Taxable  Income  for  the  taxable 
year  plus  the  amount  of  the  deduction 
for  dividends  paid  taken  into  account 
Under  section  852(b)  (2)  (D)  in  comput¬ 
ing  Investment  company  taxable  income, 
or  under  section  857(b)(2)(C)  in  com¬ 
puting  real  estate  investment  trust  tax- 
aUe  incixne,  as  the  case  may  be. 

For  purposes  of  the  preceding  sen¬ 
tence,  taxable  income  means,  in  the 
case  of  a  regulated  investment  company 
its  investment  company  taxable  in¬ 
come  (within  the  meaning  of  section 
852(b)(2)).  and  in  the  case  of  a  real 
estate  investment  trust  its  real  estate 
investment  trust  taxable  income  (within 
the  meani:^  of  section  857(b)  (2) ).  For 
purposes  ot  this  paragraph  only,  in  com¬ 
puting  taxable  income  for  a  taxable  year 
beginning  b^ore  January  1,  1964,  a 
regulated  investment  company  or  a  real 
estate  investment  trust  may  compute 
depreciation  deductions  with,  respect  to 
section  38  luroperty  placed  in  service  be¬ 
fore  January  1,  1964,  without  regard  to 
the  reduction  in  basis  of  such  property 
required  under  9  1.48-7. 

(3)  This  paragraph  may  be  illustrated 
by  the  following  example : 

Example,  (t)  Corporation  X,  a  r^^ulated 
investment  ocmipany  subject  to  taxation 
under  secti<m  862  ol  the  Code  which  makes 
its  return  on  the  basis  oi  the  calendar  year, 
places  in  service  on  January  1,  1964,  section 
38  pr(q>artiy  with  a  basis  of  $30,000  and  an 
estimated  useful  life  of  6  years.  Corpora¬ 
tion  X*s  investment  company  taxable  income 
imder  seotioa  86a(b)<2)  is  $10,(K)0  after 
taking  into  account  a  deduction  tot  dividends 
-  paid  of  $90,000. 

(ii)  Under  this  paragraph,  corporation 
X’s  qualified  investment  for  the  taxable  year 
1964  with  respect  to  such  property  is  $2,000, 
computed  as  foUows:  (a)  $20,0(X)  (qualified 
investment  under  11.46-3),  multipUed  by 

(b)  $10,(K)0  (taxable  income),  divided  by 

(c)  $100,000  (taxable  income  plus  the  deduc¬ 
tion  for  dividends  paid).  For  1964,  the 
$25,000  amount  specified  in  section  46(a) 
(2)  (A)  and  (B)  U  reduced  to  $2,600. 

(c)  Cooperatives.  (1)  In  the  case  of 
a  cooperative  organization  described 'in 
section  1381  (a) — 

(1)  The  qualified  investment  writh  re¬ 
spect  to  each  section  38  property  other¬ 
wise  determined  under  9  1.46-3;  and 

(ii)  The  $25,000  amount  specified  in 
section  46(a)(2)  (A)  and  (B),  relating 
to  limitation  based  on  amount  of  tax, 

shall  be  reduced  to  such  cooperative’s 
ratable  share  of  each  such  amount.  If  a 
cooperative  organizatkm  described  in 
section  1381(a)  is  a  member  of  an  affil¬ 
iated  group  (as  defined  in  section  46(a) 
(5)),  the  $25,000  amount  specified  in 
section  46(a)(2)  <A)  and  (B)  shall  be 
reduced  in  accordance  with  the  provi¬ 
sions  of  paragraidi  (f)  of  9  1.46-1  before 
such  amount  is  further  reduced  under 
this  paragraph. 

(2)  A  cooperative’s  ratable  share  of 
the  amount  described  in  subparagrajih 
(1)  (i)  and  the  amount  described  in  sub- 
pars«raph  (l)(ii)  of  this  paragnqih 
shall  be  the  ratio  whi(^ — 

(i)  Taxable  income  for  the  taxable 
year,  bears  to 

(ii)  Taxable  income  for  the  taxable 
year  plus  the  sum  of  (a)  the  amount  of 
the  deductions  allowed  under  section 
1382(b),  (b)  the  amount  of  tiie  dedu^ 


tiems  allowed  under  section  1382(c),  and 
(c)  amounts  similar  to  the  amounts  de¬ 
scribed  in  (a)  and  (b)  of  this  subdivision 
the  tax  treatment  of  which  is  determined 
without  regard  to  subchapter  T,  chapter 
1  of  the  Code  and  the  regulations  there¬ 
under. 

Amounts  similar  to  deductions  allowed 
under  section  1382  (b)  or  (c)  are,  for 
example,  in  the  case  of  a  taxable  year  of 
a  cooperative  organization  beginning  be¬ 
fore  January  1,  1963,  the  amount  of  pa¬ 
tronage  dividrads  which  are  excluded 
or  deducted  and  any  nonpatronage  dis¬ 
tributions  which  are  deducted  under  sec¬ 
tion  522  (b)  (1) .  In  the  case  of  a  taxable 
year  of  a  cooperative  organizati<Hi  be¬ 
ginning  after  December  31,  1962,  such 
amounts  are  the*amount  of  patronage 
dividends  and  nonpatronage  distribu¬ 
tions  which  are  excluded  or  deducted 
without  regard  to  section  1382  (b)  or  (c) 
because  they  are  paid  with  respect  to 
patronage  occurring  before  1963.  For 
purposes  of  this  paragraph  only,  in  com¬ 
puting  taxable  income  for  a  taxable  year 
beginning  before  January  1,  1964,  a  co- 
(^rative  may  compute  depreciation  de¬ 
ductions  with  respect  to  section  38  prop¬ 
erty  placed  in  service  before  January  1, 
1964,  without  regard  to  the  reduction  in 
basis  of  such  property  required  under 
9  1.48-7. 

(3)  This  paragraph  may  be  illustrated 
by  the  following  example: 

Example.  (I)  CooperaUv«  X.  an  organiza¬ 
tion  described  in  section  1381(a)  which 
makes  its  return  on  the  basis  at  tl^  calendar 
year,  places  in  service  on  January  1,  1964, 
section  38  property  with  a  basis  of  $30,000 
and  an  estimated  useful  life  of  6  years.  Co¬ 
operative  X’s  taxable  income  is  $10,000  after 
taking  into  account  deductions  of  $20,000 
allowed  under  section  1382(b),  deductions 
of  $60,000  allowed  under  section  1382(c), 
and  deductions  of  $10,000  allowed  under  sec¬ 
tion  522(b)(1)(B). 

(ii)  Under  this  paragraph,  cooperative 
X’s  qualified  Investment  for  the  taxable  year 
1964  with  respect  to  such  property  is  $2,000, 
computed  as  foUows:  (a)  $20,000  (qualified 
investment  imder  11.46-3),  multiplied  by 
(b)  $10,000  (taxable  income) ,  divided  by  (c) 
$100,000  (taxable  income  plus  the  sum  of  the 
deductions  allowed  imder  sections  1382(b), 
1382(c) ,  and  622(b)  (1)  (B) ) .  For  1964,  the 
$25,000  amount  specified  in  section  46(a)  (2) 
(A)  and  (B)  is  reduced  to  $2,500. 

§  1.47  Statutory  provisions;  certain  dis¬ 
positions,  etc.,  of  section  38  property. 

Sec.  47.  Certain  dispositions,  etc.,  of  see- 
turn  38  property — (a)  General  rule.  Under 
regulations  prescribed  by  the  Secretary  or 
his  delegate — 

(1)  Early  disposition,  etc.  If  during  any 
taxable  year  any  propwty  is  disposed  of,  or 
otherwise  ceases  to  be  section  38  property 
with  respect  to  the  ta^iayer,  before  the 
close  of  the  useful  life  whidh  was  taken  into 
account  in  computing  the  credit  under  sec¬ 
tion  88,  then  the  tax  under  this  chapter  for 
such  taxable  year  rtiall  be  increased  by  an 
amount  equal  to  the  aggregate  decrease  in 
the  credits  allowed  under  section  88  for  all 
prior  taxable  years  which  would  have  re¬ 
sulted  sedely  from  substituting,  in  deter¬ 
mining  qualified  investment,  for  such  use¬ 
ful  life  the  period  beginning  with  the  time 
such  property  was  {daced  in  service  by  the 
taxpayer  and  ending  arlth  the  time  such 
propwty  ceased  to  be  section  38  property. 

(2)  Property  becomes  public  utility  prop¬ 
erty.  It  during  any  taxable  year  any 
property  taken  into  account  in  determining 
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quAllfled  InTwtment  beoom«i  public  utility 
pn^perty  (wltbln  the  zneenlng  of  eeotlon 
M(c)  (8)  (B) ) .  then  the  tax  under  this  chap¬ 
ter  for  such  taxalde  year  shall  be  Increased 
by  an  amount  equal  to  the  aggregate  de¬ 
crease  In  the  credits  allowed  under  section 
38  for  all  prior  taxable  years  which  would 
have  resulted  solely  fzxxn  treating  the  prop¬ 
erty,  for  purposes  of  determining  quallfled 
Investment,  as  public  utility  property 
(after  giving  due  regard  to  the  period  be¬ 
fore  such  change  In  use) .  If  the  application 
of  this  paragraph  to  any  pr(^>erty  Is  followed 
by  the  application  of  paragraph  (1)  to 
such  property,  proper  adjustment  shall  be 
made  In  applying  paragraph  (1). 

(8)  Carrybacks  and  carryovers  adjusted. 
In  the  case  of  any  ceesatlon  described  In 
paragraph  (1)  or  any  change  In  use  de¬ 
scribed  In  paragraph  (2) .  the  carrybacks  and 
carryovers  imder  section  46(b)  shall  be  ad¬ 
justed  by  reason  of  such  eessatlon  (or  change 
in  use). 

(4)  Property  destroyed  by  casualty,  etc.^ 
No  Increase  shall  be  made  under  paragnq)h 

(1)  and  no  adjustment  shall  be  made  imder 
paragraph  (8)  In  any  case  In  which — 

(A)  Any  property  Is  disposed  ol,  or  other¬ 
wise  ceases  to  be  section  38  property  with 
respect  to  the  taxpayer,  on  account  of  Its 
destruction  or  damage  by  fire,  storm,  ship¬ 
wreck,  or  other  casualty,  or  by  reason  of  Its 
theft. 

(B)  Section  38  property  Is  placed  In  serv¬ 
ice  by  the  taxpayer  to  replace  the  property 
described  In  subparagraph  (A),  and 

(C)  The  reduction  In  basis  or  cost  of  such 
section  38  property  described  In  the  first 
sentence  of  section  46(c)  (4)  Is  equal  to  or; 
greater  than  the  reduction  In  quallfled  In¬ 
vestment  which  (but  for  this  paragraph) 
would  be  made  by  reason  of  the  substitution 
required  by  paragraph  (1)  with  respect  to 
the  property  described  In  sul^aragraph  (A) . 

(b)  Section  not  to  apply  in  certain  cases. 
Subsection  (a)  shall  not  apply  to — 

(1)  A  transfer  by  reason  of  death,  or 

(2)  A  transhctlon  to  which  section  881(a) 
applies. 

For  purposes  of  subsection  (a),  property 
shall  not  be  treated  as  ceasing  to  be  section 
88  property  with  respect  to  the  taxpayer  by 
reason  of  a  mere  change  In  the  form  of  con¬ 
ducting  the  trade  or  business  so  long  as  the 
property  Is  retained  in  such  trade  or  bxislness 
as  section  88  property  and  the  taxpayer  re¬ 
tains  a  substantial  Interest  In  such  trade  or 
business. 

(c)  Special  rule.  Any  Increase  In  tax 
imder  subsection  (a)  shall  not  be  treated  as 
tax  Imposed  by  this  chapter  for  piirposes  of 
determining  the  amount  of  any  credit  allow¬ 
able  iinder  subpart  A. 

|Sec.  47  as  added  by  sec  2(b),  Rev.  Act  1962 
(76  Stat.  963)1 

§  1.47-1  [Reserved] 

S  1.48  Statutory  provisions;  definitions; 
special  rules. 

Sec.  48.  Definitions;  special  rules — (a) 
Section  38  property — (1)  In  general.  Except 
as  provided  In  this  subsection,  the  term 
“section  88  property”  means — 

(A)  Tangible  personal  property,  or 

(B)  Other  tangible  property  (not  Includ¬ 
ing  a  building  and  Its  structural  compo¬ 
nents)  but  only  if  such  property — 

(1)  Is  used  as  an  Integral  part  of  manu¬ 
facturing,  production,  or  Mrtractlon  or  of 
furnishing  transportation,  communications, 
electrical  energy,  gas.  water,  or  sewage  dis¬ 
posal  serctces,  or 

(U)  Constitutes  a  reeearch  or  storage  facil¬ 
ity  used  In  connection  with  any  of  the  activ¬ 
ities  referred  to  in  clause  (1).  or 

(O)  Elevators  and  escalators,  but  only  if— 

(1)  The  construction,  reconstruction,  or 
erection  of  the  tievator  or  eeealator  Is  com¬ 
pleted  by  the  taxpayer  after  June  30, 1968,  or 


(11)  The  elevator  or  escalator  Is  acquired 
after  June  30,  1963,  and  the  original  use  ot 
such  elevatmr  or  escalator  commences  with 
the  taxpayer  and  ctxnmences  after  such  date. 
Such  t«rm  Includes  only  property  with 
respect  to  which  depreciation  (or  amortiza¬ 
tion  In  lieu  of  depreciation)  is  allowable  and 
having  a  useful  life  (determined  as  of  the 
time  such  property  Is  placed  In  service)  of  4 
years  or  more. 

(2)  Property  used  outside  the  United 
States — (A)  In  general.  Except  as  provided 
In  subparagraph  (B),  the  term  “section  88 
property”  does  not  Include  property  which 
Is  used  predominantly  outside  the  United 
States. 

(B)  Exceptions.  Subparagraph  (A)  shall 
not  apply  to— 

(I)  Any  aircraft  which  Is  registered  by 
the  Administrator  of  the  Federal  Aviation 
Agency  and  which  Is  operated  to  and  from 
the  United  States; 

(II)  Bolling  stock,  of  a  domestic  railroad 
corporation  subject  to  part  I  of  the  Inter¬ 
state  Commerce  Act,  which  Is  used  within 
and  without  the  United  States; 

(III)  Any  vessel  docmnented  imder  the 
laws  of  the  United  States  which  is  operated 
In  the  f(»«lgn  or  domestic  commerce  of  the 
United  States; 

(iv)  Any  motor  vehicle  of  a  United  States 
person  (as  defined  In  section  7701(a)  (80)) 
which  is  operated  to  and  from  the  Unlt^ 
States; 

(v)  Any  container  of  a  United  States  per¬ 
son  which  Is  used  In  the  transportation  of 
property  to  and  from  the  United  States;  and 

(vl)  Any  property  (other  than  a  vessel  or 
an  aircraft)  of  a  Unlt^  States  person  which 
Is  used  for  tbs  purpose  of  exploring  for. 
developing,  removing,  or  transporting 
resources  from  the  outer  Continental  Shelf 
(within  the  meaning  of  section  2  of  the 
Outer  Continental  Shelf  Lands  Act.  as 
amended  and  supplemented;  43  UB.C.,'sec. 
1331). 

(8)  Property  used  for  lodging.  Propwty 
which  is  used  predominantly  to  furnish  lodg¬ 
ing  or  In  connection  with  the  fximishlng  of 
lodging  sh^  not  be  treated  as  section  88 
property.  The  preceding  sentence  shall  not 
apply  to — 

(A)  Nonlodging  commercial  facilities 
which  are  available  to  persons  not  using  the 
lodging  facilities  on  the  same  basis  as  they 
are  available  to  persons  using  the  lodging 
faculties,  and 

(B)  Property  used  by  a  hotel  or  motel  In 
connection  with  the  trade  or  business  of 
furnishing  lodging  where  the  predominant 
portion  of  the  accommodations  is  used  by 
transients. 

(4)  Property  used  by  certain  tax-exempt 
organizations.  Property  used  by  an  organi¬ 
zation  (Other  than  a  cooperative  described 
in  section  521)  which  is  exempt  from  the  tax 
Imposed  by  this  chapter  shaU  be  treated  as 
section  88  property  only  If  such  property 
Is  used  predominantly  In  an  unrelated  trade 
or  busmess  the  Income  of  which  Is  subject 
to  tax  under  section  511. 

(5)  Property  used  by  governmental  units. 
Property  used  by  the  United  States,  any 
State  or  i>olitlcal  subdivision  thereof,  any 
International  organization,  or  any  agency  or 
InstnimentaUty  of  any  of  the  foregoing  shaU 
not  be  treated  as  section  88  property. 

(6)  Livestock.  Livestock  shaU  not  be 
treated  as  section  38  property. 

(b)  Nets  section  38  property.  For  pur¬ 
poses  of  this  subpart,  the  term  “new  section 
88  property”  means  section  38  property — 

(1)  The  construction,  reconstruction,  or 
erection  of  which  Is  completed  by  the  tax¬ 
payer  after  December  81, 1961,  or 

(2)  Acquired  after  December  81,  1961,  If 
the  original  iise  of  such  property  conunences 
with  the  taxpayer  and  commences  after  such 
date. 

In  applying  section  46(o)  (1)  (A)  in  the  case 
of  jmperty  described  In  paragriq)h  (1) ,  thore 


shall  be  taken  Into  account  only  that  portion 
of  the  basis  which  Is  properly  attributable 
to  construction,  reconstruction,  or  erection 
after  December  31. 1961. 

(c)  Used  section  38  property — (1)  In  gen¬ 
eral.  For  piuposes  of  this  subpart,  ihe  term 
“used  section  88  property”  means  section  88 
property  acquired  by  purchase  after  Decem¬ 
ber  81,  1961,  which  Is  not  new  section  38 
property.  Property  shaU  not  be  treated  as 
“used  section  38  property”  If,  after  Its  acqui¬ 
sition  by  the  taxpayer.  It  is  used  by  a  person 
who  used  such  property  before  such  acquisi¬ 
tion  (or  by  a  person  who  bears  a  relationship 
described  In  section  179(d)  (2)  (A)  or  (B)  to 
a  person  who  used  such  property  before  such 
acquisition) . 

(2)  Dollar  limitation — (A)  In  general. 
The  cost  of  used  section  38  property  taken 
Into  accoimt  imder  section  46(c)  (1)  (B)  for 
any  taxable  year  shaU  not  exceed  $50,000. 
If  such  cost  exceeds  $50,000,  the  taxpayer 
shall  select  (at  such  time  and  In  such  manner 
as  the  Secretary  or  his  delegate  shall  by 
regulations  prescribe)  the  Items  to  be  taken 
Into  accoimt.  but  only  to  the  extent  of  an 
aggregate  cost  of  $50,000.  Such  a  selection, 
once  made,  may  be  changed  only  in  the 
maimer,  and  to  the  extent,  provided  by  such 
regulations. 

(B)  Married  individuals.  In  the  case  of 
a  husband  or  wife  who  flies  a  separate  return, 
the  limitation  under  subparagraph  (A)  shall 
be  $25,000  In  lieu  of  $50,000.  This  sub- 
paragraph  ShaU  not  apply  .If  the  spouse  of 
the  taxpayer  has  no  used  section  88  property 
which  may  be  taken  Into  account  as  qualified 
investment  for  the  taxable  year  of  such 
spouse  which  ends  within  or  with  the  tax¬ 
payer’s  taxable  year. 

(C)  Affiliated  groups.  In  the  case  of  an 
affiliated  group,  the  $60,000  amount  specified 
under  subparagraph  (A)  shaU  be  reduced 
for  each  member  of  the  group  by  aj^Kirtion- 
ing  $50,000  among  the  members  of  such 
group  In  accordance  with  their  respective 
amounts  of  used  section  38  property  which 
may  be  taken  Into  accoimt. 

(D)  Partnerships.  In  the  case  of  a  part¬ 
nership,  the  limitation  contamed  In  sub- 
pcuragnq>h  (A)  shaU  apply  with  respect  to 
the  parln^ship  and  with  respect  to  each 
pcutner. 

(3)  Definitions.  For  purposes  of  this  sub¬ 
section — 

(A)  Purchase.  The  term  “purchase”  has 
the  meaning  assigned  to  such  term  by  section 
179(d)(2). 

(B)  Cost.  The  cost  of  used  section  38 
property  does  not  mclude  so  much  of  the 
basis  of  such  property  as  is  determined  by 
reference  to  the  adjusted  basis  of  other 
IMK^rty  held  at  any  time  By  the  person 
acquiring  such  property.  If  property  is  dis¬ 
posed  of  (other  than  by  reason  of  its  de¬ 
struction  or  damage  by  Are.  storm,  shipwreck, 
oe  other  casualty,  ot  Its  theft)  and  used 
section  88  pxtqierty  slmUar  or  related  in 
service  or  use  is  acquired  as  a  replacement 
therefor  In  a  transaction  to  which  the  pre- 
cedmg  sentence  does  not  apply,  the  cost  of 
the  used  section  38  property  acquired  shall 
be  Its  basis  reduced  by  the  adjusted  basis  of 
the  property  replaced.  The  cost  of  used  sec¬ 
tion  38  property  shaU  not  be  reduced  with 
respect  to  the  adjusted  basis  of  any  property 
disixjsed  of  If,  by  reason  of  section  47,  such 
disposition  involved  an  increase  of  tax  or  a 
reduction  of  the  unused  credit  carrybacks 
or  carryovers  described  in  section  46(b). 

(C)  Affiliated  group.  The  term  “affiliated 
group”  has  the  meaning  assigned  to  such 
term  by  section  1504(a),  except  that — 

(1)  The  phrase  “more  Uum  50  percent” 
ShaU  be  substituted  for  the  phrase  “at  least 
80  percent”  each  place  it  appears  in  section 
1604(a).  and 

(U)  AU  corporations  shaU  be  treated  as 
Includible  corporations  (without  any  exclu¬ 
sion  under  section  l^(b)). 

(d)  Certain  leased  property.  A  person 
(other  than  a  person  referred  to  In  section 
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4(l(d))  wlio  Is  a  lessor  of  {property  may  (at 
Bucn  time.  In  such  manner,  and  subject  to 
such  conditions  as  are  provided  by  regula¬ 
tions  iH*eBorlbed  by  the  Secretary  ot  his  dele¬ 
gate)  elect  with  respect  to  any  new  section 
38  property  to  treat  the  lessee  as  having 
acqiilred  such  property  for  an  amoiint  equal 
to — 

(1)  Except  as  provided  In  paragraph  <2), 
the  fair  market  value  of  such  property,  ae 

(2)  If  such  property  Is  leased  by  a  corpoxA- 
tion  which  Is  a  member  of  an  affiliated  group 
(within  the  meaning  of  section  46(a)  (6) )  to 
another  corporation  which  Is  a  member  of 
the  same  affiliated  group,  the  basis  of  such 
property  to  the  less<H:. 

The  election  provided  by  the  preceding  sen¬ 
tence  naay  be.  nxade  only  with  respect  to 
property  which  would  be  new  section  38 
property  If  acquired  by  the  lessee.  For  pur¬ 
poses  of  the  preceding  sentence  and  section 
46(c) ,  the  usefxil  life  of  property  In  the  hands 
of  the  lessee  is  the  useful  life  of  such  prop¬ 
erty  In  the  hands  of  the  lessor.  If  a  lessor 
makes  the  election  provided  by  this  subsec¬ 
tion  with  respect  to  any  pr<9erty,  the  lessee 
shall  be  treated  for  all  purposes  of  this  sub¬ 
part  as  having  acqtilred  such  property. 

(e)  Subchapter  S  corporations.  In  the 
case  of  an  electing  small  business  corpora¬ 
tion  (as  defined  In  section  1371)  — 

(1)  The  qualified  Investment  for  each  tax¬ 
able  year  shall  be  apportioned  pro  rata 
among  the  persons  who  are  shareholders  of 
such  corporation  on  the  last  day  of  such 
taxable  year;  and 

(2)  Any  person  to  whom  any  Investment 
has  been  apportioned  under  paragraph  (1) 
shall  be  treated  (for  ptirposes  of  this  sub¬ 
part)  as  the  taxpayer  with  respect  to  such 
Investment,  and  such  Investment  shall  not 
(by  reason  of  such  apportionment)  lose  Its 
character  as  an  investment  In  new  section 
38  property  or  used  section  38  property,  as 
the  case  may  be. 

(f)  Estates  and  trusts.  In  the  c^  of  an 
estate  or  tr\ist — 

(1)  Tlie  qualified  Investment  for  any  tax¬ 
able  year  shall  be  ^>portloned  between  the 
estate  cmt  trust  and  the  beneficiaries  on  the 
basis  of  tile  Income  of  the  estate  or  trust 
allocable  to  each. 

(2)  Any  beneficiary  to  whom  any  invest¬ 
ment  has  been  apportioned  under  paragr{q>h 
(1)  shall  be  treated  (for  purposes  of  this 
subpart)  as  the  taxpayer  with  respect  to 
such  Investment,  and  such  investment  shall 
not  (by  reason  of  such  apportionment)  lose 
its  character  as  an  Investment  In  new  sec¬ 
tion  38  property  or  used  section  38  property^ 
as  the  case  may  be.  and 

(3)  The  $25,000  amount  specified  under 
subparagraphs  (A)  and  (B)  of  section 
46(a)  (2)  applicable  to  such  estate  or  tnut 
shall  be  reduced  to  an  amount  which  bears 
the  same  ratio  to  $25,000  as  the  amotint 
of  the  qualified  investment  allocated  to  the 
estate  or  trust  under  paragraph  (1)  bears 
to  the  entire  amo\mt  of  the  qualified 
Investment. ' 

(g)  IDeletedl 

(h)  Cross  reference.  For  application  ot 
this  subpart  to  certain  acquiring  corpora¬ 
tions.  see  section  381(c)  (23) . 

[Sec.  48  as  added  by  sec.  2(b) .  Rev.  Act  1962 
(76  Stat.  963) ;  as  amended  by  sec.  203(a)  (1) 
and  (3)  (A) ,  (b) ,  and  (c) ,  Rev.  Act  1964  (78 
Stat.  83,  34)  ] 

§  1.4&--1  Definition  of  section  38  prop¬ 
erty. 

(a)  In  general.  Property  which  qual- 
Wes  for  the  credit  allowed  by  section 
38  is  known  as  “section  38  property”. 
Except  as  ottierwise  provided  in  this 
section,  the  term  “section  38  property” 
means  property  (1)  with  respect  to 
which  depreciation  (or  amortization  In 
lieu  of  depreciation)  is  allowable  to  the 


taxpayer,  (2)  which  has  an  estimated 
useful  life  6f  4  years  or  more  (deter¬ 
mined  as  of  the  time  such  property  is 
placed  in  service),  and  (3)  which  is 
either  (1)  tangible  personal  property, 
(U)  other  tangible  property  (not  includ¬ 
ing  a  building  and  its  structural  com¬ 
ponents)  but  only  if  such  other  prop¬ 
erty  is  used  as  an  integral  part  of  .  manu¬ 
facturing, 'production,  or  extraction,  or 
as  an  integral  part  of  furnishing  trans¬ 
portation,  communications,  electrical 
energy,  gas,  water,  or  sewage  disposal 
services  by  a  person  engaged  in  a  trade 
or  business  of  furnishing  any  such  serv¬ 
ice,  or  is  a  research  or  storage  facility 
used  in  connection  with  any  of  the  fore¬ 
going  activities,  or  (iii)  an  elevator  or 
escalator  which  satisfies  the  conditions 
of  section  48(a)  (1)  (C).  The  determina¬ 
tion  of  whether  property  qualifies  as  sec¬ 
tion  38  property  in  the  hands  of  the  tax¬ 
payer  for  purposes  of  the  credit  allowed 
by  section  38  must  be  made  with  respect 
to  the  first  taxable  year  in  which  such 
property  is  placed  in  service  by  the  tax¬ 
payer.  See  paragraph  (d)  of  §  1.46-3. 
For  the  meaning  of  “estimated  useful 
life”,  see  paragraph  (e)  of  §  1.46-3. 

.  (b)  Depreciation  allowable.  (1)  Prop¬ 
erty  is  not  section  38  property  imless  a 
deduction  for  depreciation  (or  amortiza¬ 
tion  in  lieu  of  depreciation)  with  respect 
to  such  property  is  allowable  to  the  tax¬ 
payer  for  the  taxable  year.  A  deduction 
for  depreciation  is  allowable  if  the  prop¬ 
erty  is  of  a  character  subject  to  the 
allowance  for  depreciation  under  section 
167  and  the  basis  (or  cost)  of  the  prop¬ 
erty  is  recovered  through  a  method  of 
depreciation,  including,  for  example,  the 
unit  of  production  method  and  the  re¬ 
tirement  method  as  well  as  methods  of 
depreciation  which  measure  the  life  of 
the  property  hi  terms  of  years.  If 
property  is  placed  in  service  (within  the 
meaning  of  paragrai^  (d)  of  S  1.46-3) 
in  a  trade  or  business  (or  in  the  produc¬ 
tion  of  income) ,  but  under  the  taxpayer’s 
depreciation  practice  the  period  for  de^ 
predation  with  respect  to  such  property 
begins  in  a  taxable  year  subsequent  to 
the  taxable  year  in  which  such  property 
is  placed  in  service,  then  a  deduction 
for  depreciation  shall  be  treated  as 
allowable  with^  respect  to  such  property 
in  the  earlier  taxable  year  (or  years) . 
Thus,  for  example,  if  a  machine  is  placed 
in  service  in  a  trade  or  business  in  1963, 
but  the  period  for  depreciation  with  re¬ 
spect  to  such  machine  begins  in  1964, 
because  the  taxpayer  uses  an  averaging 
convention  (see  8  1.167  (a) -10)  in  com¬ 
puting  depreciation,  then,  for  purposes 
of  determining  Vhether  the  machine 
qualifies  as  section  38  property,  a  deduc¬ 
tion  for  depreciation  shall  be  treated  as 
allowable  in  1963. 

(2)  If,  for  the  taxable  year  in  which 
property  is  placed  in  service,  a  deduc¬ 
tion  fm:  depreciation  is  allowable  to  the 
taxpayer  only  with  respect  to  a  part  of 
such  property,  then  only  the  propor¬ 
tionate  part  of  the  property  with  respect 
to  which  such  deduction  is  allowable 
qualifies  as  section  38  property  for  the 
piu*pose  of  determining  the  amount  of 
credit  allowable  imder  section  38.  Thus, 
for  example,  property  is  used  80  per¬ 
cent  of  the  time  in  a  trade  or  business 
and  is  used  20  percent  of  the  time  for 


personal  purposes,  only  80  percent  of 
the  basis  (or  cost)  of  such  property 
qualifies  as  section  38  pn^ierty.  Fur¬ 
ther,  property  does  not  qualify  to  the 
extent  that  a  deduction  for  depreciation 
thereon  is  disallowed  under  section  274 
(relating  to  disallowance  of  certain  en¬ 
tertainment,  etc.,  expenses) . 

(3)  If  the  cost  of  pn^rty  is  not  re¬ 
covered  through  a  method  of  deprecia¬ 
tion  but  through  a  deduction  of  the  full 
cost  in  one  taxable  year,  for  purposes 
of  subparagraph  (1)  of  this  paragraph  a 
deduction  for  depreciation  with  respect 
to  such  property  is  not  allowable  to  the 
taxpayer.  However,  if  an  adjustment 
with  respect  to  the  income  tax  return  for 
such  taxable  year  requires  the  cost  of 
such  property  to  be  recovered  through 
a  method  of  depreciation,  a  deduction  for 
depreciation  will  be  considered  as  allow¬ 
able  to  the  taxpayer. 

(4)  If  depreciation  sustained  on  prop¬ 
erty  is  not  an  allowable  deduction  for  the 
taxable  year  but  is  added  to  the  basis  of 
property  being  constructed,  reconstruct¬ 
ed,  or  erected  by  the  taxpayer,  for  pur¬ 
poses  of  subparagraph  (1)  of  this  para¬ 
graph  a  deduction  for  depreciation  shall 
be  treated  as  allowable  for  the  taxable 
year  with  respect  to  the  property  on 
which  depreciation  is  sustained.  Thus, 
if  $1,000  of  depreciation  sustained  with 
respect  to  property  no.  1,  which  is  placed 
in  service  in  1964  by  taxpayer  A,  is  not 
allowable  to  A  as  a  deduction  for  1964 
but  is  added  to  the  basis  of  property  be¬ 
ing  constracted  by  A  (property  no.  2) , 
for  purposes  of  subparagraph  (1)  of 
this  paragraph  a  deduction  for  deprecia¬ 
tion  shall  be  treated  as  allowable  to  A 
for  1964  with  respect  to  property  no.  1. 
However,  the  $1,000  amount  is  not  in¬ 
cluded  in  the  basis  of  property  no.  2  for 
purposes  of  determining  A’s  qualified  in¬ 
vestment  with  respect  to  property  no.  2. 
See  paragrs^h  (c)  (1)  of  §  1.46-3. 

(c)  Definition  of  tangible  personal 
property.  If  property  is  tangible  per¬ 
sonal  property  it  may  qualify  as  section 
38  property  irreq;)ective  of  whether  it  is 
used  as  an  integral  part  of  an  activity 
(or  constitutes  a  research  or  storage 
facility  used  in  connection  with  such 
activi^)  specified  in  paragraph  (a)  of 
this  section.  Local  law  shall  not  be  con¬ 
trolling  for  purposes  of  determining 
whether  property  is  or  is  not  “tangible” 
or  “personal”.  Thus,  the  fact  that  under 
local  law  property  is  held  to  be  personal 
property  or  tangible  property  shall  not 
be  controlling.  Conversely,  property 
may  be  personal  property  for  purposes 
of  the  investment  credit  even  though 
imder  local  law  the  property  is  con¬ 
sider^  to  be  a  fixture  and  therefore  real 
property.  For  purposes  of  this  section, 
the  term  “tangible  personal  property” 
means  any  tangible  property  except  land 
and  improvements  thereto,  such  as 
buildings  or  other  inherently  permanent 
structures  (including  items  which  are 
structural  components  of  such  buildings 
or  structures).  Thus,  buildings,  swim¬ 
ming  pools,  paved  parking  areas, 
wharves  and  docks,  bridges,  and  fences 
are  not  tangible  personal  property. 
Tangible  personal  property  includes  all 
property  (other  than  structural  com¬ 
ponents)  which  is  ccmtained  in  or  at¬ 
tached  to  a  building.  Thus,  such  prop- 
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erty  as  production  machinery,  printing 
presses,  tranmwrtation  and  office  equip¬ 
ment.  refrigerators,  grocery  counters, 
testing  equipment,  display  radcs  and 
shelves,  and  nemrand  other  signs,  which 
is  contained  in  or  attached  to  a  building 
constitutes  tangible  personal  property 
for  purposes  of  the  credit  allowed  by  sec¬ 
tion  38.  Further,  dll  property  which  is 
in  the  nature  of  machinery  (other  than 
structural  components  of  a  building  or 
other  inherently  permanent  structure)  > 
shall  be  considered  tangible  personal 
property  even  though  located  outside  a 
building.  Thus,  for  example,  a  gasoline 
pump,  hydraulic  car  lift,  or  automatic 
vending  machine,  although  annexed  to 
the  ground,  shall  be  considered  tangible 
personal  property. 

(d)  Other  tangible  property — (1)  In 
general.  In  addition  to  tangible  per¬ 
sonal  property,  any  other  tangible 
property  (but  not  including  a  building 
and  its  structural  components)  used  as 
an  integral  part  of  manufacturing,  pro¬ 
duction,  or  extraction,  or  as  an  integral 
part  of  furnishing  transportation,  com¬ 
munications,  electrical  energy,  gas,  wa¬ 
ter,  or  sewage  disposal  services  by  a  per¬ 
son  engaged  in  a  trade  or  business  of  fur¬ 
nishing  any  such  service,  or  which  con¬ 
stitutes  a  research  or  storage  facility 
used  in  connection  with  any  of  the  fore¬ 
going  activities,  may  qualify  as  section  38 
property. 

(2)  Manufacturing,  production,  and 
extraction.  For  purposes  of  the  credit 
allowed  by  section  38,  the  terms  “manu¬ 
facturing”,  “production”,  and  “extrac¬ 
tion”  include  the  construction,  recon¬ 
struction.  or  making  of  proper^  out  of 
scrap,  salvage,  or  junk  material,  as 
well  as  from  new  or  raw  material,  by 
processing,  manipulating,  refining,  or 
changing  the  form  of  an 'article,  or  by 
combining 'or  assembling  two  or  more 
articles,  and  include  the  cultivation  of 
the  soil,  the  raising  of  livestock,  and  the 
mining  of  minerals.  Thus,  section  38 
property  would  include,  for  example, 
pr(H>erty  used  as  an  intecTal  part  of  the 
extracting,  processing,  or  refining  of 
metallic  and  nonmetaUic  minerals,  in¬ 
cluding  oil,  gas,  rock,  marble,  or  slate; 
the  construction  of  roads,  bridges,  or 
housing;  the  processing  of  meat,  fish  or 
other  foodstuffs;  the  cultivation  of  or¬ 
chards,  gardens,  or  nurseries;  the  (H>er- 
ation  df  sawmills,  the  production  of 
lumber,  lumber  products  or  other  build¬ 
ing  materials;  the  fabrication  or  treat¬ 
ment  of  textiles,  paper,  leather  goods,  or 
glass;  and  the  rebuilding,  as  distin¬ 
guished  from  the  mere  repairing,  of 
machinery. 

(3)  Transportation  and  communica¬ 
tions  businesses.  Examples  of  tX'ans- 
portation  businesses  include  railroads, 
airlines,  bus  companies,  shipping  or 
trucking  comi>anies,  and  oil  pipeline 
c(unpanies.  Examples  of  communica¬ 
tions  businesses  include  telephone  or 
telegraph  companies  and  radio  or  tele¬ 
vision  broadcasting  companies. 

(4)  Integral  part.  In  order  to  qualify 
for  the  credit,  properly  (other  than 
tangible  persoxitd  property  and  research 
or  storage  facilities  used  in  connection 
with  any  of  the  activities  specified  in 
subparagraph  (1)  of  this  paragraph) 
must  be  used  as  an  integral  part  of  one 


ox  more  <ff  the  activities  Q>ecified  in  sub- 
paragraph  (1)  of  this  paragraph.  Prop¬ 
erty  such  as  pavements,  paiicing  areas, 
inheroatly  permanent  advertising  dis¬ 
plays  or  inherei^ly  permanent  outdoor 
lighting  facilities,  or  swimming  pools,  al¬ 
though  used  in  the  operation  of  a  busi¬ 
ness.  ordinarily  is  not  used  as  an  integral 
part  of  any  of  such  specified  activities. 
Property  is  used  as  an  int^al  part  of 
one  of  the  specified  activities  if  it  is  used 
directly  in  the  activity  and  is  essential  to 
the  completeness  of  the  activity.  Thus, 
for  example,  in  determining  whether 
property  is  used  as  an  integral  part  of 
manufacturing,  all  properties  used  by 
the  taxpayer  in  acquiring  or  transporting 
raw  materials  or  supplies  to  the  point 
where  the  actual  processing  conunences 
(such  as  docks,  railroad  tracks  and 
bridges),  or  in  processing  raw  materials 
into  the  taxpayer's  final  product,  would 
be  considered  as  property  used  as  an 
integral  part  of  manufacturing.  Specific 
examples  of  property  which  normaUy 
would  be  used  as  an  integral  part  of  one 
of  the  specified  activities  are  blast  fur¬ 
naces,  oil  and  gas  pipelines,  railroad 
tracks  and  signals,  telephone  poles, 
broadcasting  towers,  oU  derricks,  and 
fences  used  to  confine  livestock.  Prop¬ 
erty  shall  be  considered  used  as  an  in¬ 
tegral  part  of  one  of  the  specified  activi¬ 
ties  if  so  used  either  by  the  owner  of  the 
property  or  by  the  lessee  of  the  property. 

(5)  Research  or  storage  fadUties.  If 
property  (other  than  a  building  and  its 
structural  components)  constitutes  a 
research  or  storage  facility  and  if  it  is 
used  in  connection  with  an  activity 
q^ecified  in  subparagraph  (1)  of  this 
paragraph,  such  property  may  qualify 
as  section  38  property  even  though  it  is 
not  used  as  an  integral  part  of  such 
activity.  Examples  of  research  facilities 
include  wind  tunnels  and  test  stands. 
Examples  of  storage  facilities  include  oil 
and  gas  storage  tanks  and  grain  storage 
bins.  Although  a  research  or  storage 
facility  must  be  used  in  connection  with, 
for  example,  a  manufacturing  process, 
the  taxpayer-owner  of  such  facility  need 
not  be  engaged  in  the  manufacturing 
process. 

(e)  Definition  of  building  and  struc¬ 
tural  components.  (1)  Buildings  and 
structural  components  thereof  do  not 
qualify  as  section  38  property.  The  term 
“building”  generally  means  any  structure 
or  edifice  enclosing  a  space  within  its 
walls,  and  usually  covered  by  a  roof,  the 
purpose  of  which  is,  for  exemple,  to  pro¬ 
vide  shelter  or  housing,  or  to  provide 
working,  office,  parking,  disiday,  or  sales 
space.  The  term  includes,  for  example, 
structures  such  as  apartment  houses, 
factory  and  office  buildings,  warehouses, 
bams,  garages,  railway  or  bus  stations, 
and  stores.  Such  term  includes  any  such 
structure  constructed  by,  or  for,  a  lessee 
even  if  such  structure  must  be  removed, 
or  ownership  oi  such  structure  reverts  to 
the  lessor,  at  the  termination  of  the 
lease.  Such  term  does  not  include 
(i)  a  structure  which  is  essentially  an 
it^  of  machinery  ox  equipment,  or  (ii) 
an  enclosure  which  is  so  closely  com¬ 
bined  with  the  machinery  or  equipment 
which  it  smarts,  houses.  Dr  serves  that 
it  must  be  r^laced,  retired,  or  aban¬ 
doned  contemporaneously  with  such 


machinery  or  equipment,  and  which  Is 
depreciated  over  the  life  of  such  machin- 
exj  or  equipment.  Thus,  the  term 
“building”  does  not  include  such  struc¬ 
tures  as  oil  and  gas  storage  tanks,  grain 
storage  bins,  silos,  fractionating  towers, 
blast  furnaces,  coke  ovens,  brick  kilns, 
and  coal  tipples. 

(2)  The  term  “structural  components” 
includes  such  parts  of  a  building  as 
walls,  partitions,  floors,  and  ceilings,  as 
well  as  any  permanent  coverings  there¬ 
for  such  as  panelling  or  tiling;  windows 
and  doors;  all  components  Cwhether  in, 
on,  or  adjacent  to  the  building)  of  a  cen¬ 
tral  air  conditioning  or  heating  system, 
including  motors,  compressors,  pipes  and 
ducts;  plumbing  and  plumbing  fixtures, 
such  as  sinks  and  bathtubs;  electric  wir¬ 
ing  and  lighting  fixtures;  chimneys; 
stairs,  escalators,  and  elevators,  includ¬ 
ing  all  components  thereof;  sprinkler 
systons;  fire  escapes;  and  other  com¬ 
ponents  relating  to  thfe  operation  or 
maintenance  of  a  building.  However, 
the  term  “structural  components”  does 
not  include  machinery  the  sole  justifica¬ 
tion  for  the  installation  of  which  is  the 
fact  that  such  machinery  is  required  to 
meet  temperature  or  humidity  require¬ 
ments  which  are  essential  for  the  (^ra¬ 
tion  of  other  machinery  or  the  process¬ 
ing  of  materials  or  foodstuffs.  Machin¬ 
ery  may  meet  the  “sole  justification”  test 
provided  by  the  preceding  sentence  even 
though  it  incidentally  provides  fm:  the 
comfort  of  employees,  or  serves,  to  an 
insubstantial  degree,  areas  where  such 
temperature  or  humidity  requirements 
are  not  essential.  For  example,  an  air 
conditioning  and  humidification  system 
installed  in  a  textile  plant  in  order  to 
maintain  the  temperature  or  humidity 
within  a  narrow  optimum  range  which 
is  critical  in  processing  particular  types 
of  yam  or  cloth  Is  not  included  wittiin  the 
term  “structural  components”.  For  spe¬ 
cial  rules  with  respect  to  an  elevator  or 
escalator,  the  construction,  reconstruc¬ 
tion.  or  erection  of  which  is  completed 
by  the  taxpayer  after  June  30,  1963,  or 
which  is  acquired  after  June  30.  1963, 
and  the  original  use  of  which  commences 
with  the  taxpayer  an(!hcommences  after 
such  date,  see  section  48(a)  (1)  (C)  and 
the  regulations  thereunder. 

(f)  Intangible  property.  Intangible 
property,  such  as  patents,  copyrights, 
and  subscription  lists,  does  not  qualify 
as  section  38  property.  The  cost  of 
intangible  property,  in  the  case  of  a 
patent  or  cop3rrlght,  includes  all  costs  of 
purchasing  or  producing  the  item 
patented  or  copjrrighted.  Thus,  in  the 
case  of  a  motion  picture  or  television  film 
or  tape,  the  cost  o/t  the  intangible  prop¬ 
erty  includes  manuscript  and  screenplay 
costs,  the  cost  of  wardrobe  and  set  de¬ 
sign,  the  salaries  ot  cameramen,  actors, 
directors,  etc.,  and  all  other  costs  prop¬ 
erly  includible  in  the  basis  of  such  fihn  or 
tape.  In  the  case  of  a  book,  the  cost  of 
the  intangible  property  includes  all  costs 
of  producing  the  original  copyrighted 
manuscript,  including  the  cost  of  illus¬ 
tration,  research,  and  clerical  and  steno- 
gnq>hic  help.  However,  if  tangible 
depreciable  property  is  ui^  in  the  pro¬ 
duction  of  such  intangible  property,  see 
paragraph  (b)  (4)  of  this  section. 
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(g)  Property  used  outside  the  United 
States — (1)  General  rule.  (1)  Except  as 
provided  in  subparagre^h  <2)  of  this 
paragraph,  the  term  “section  38  prop¬ 
erty”  does  not  Include  property  which  is 
us^  predominantly  outside  the  United 
States  (as  defined  in  section  7701(a)  (9) ) 
during  the  taxable  year.  The  deter¬ 
mination  of  whether  property  is  used 
predominantly  outside  the  United  States 
during  the  taxable  year  shall  be  made 
by  comparing  the  period  of  time  in  such 
year  during  which  the  property  is  phys¬ 
ically  located  outside  the  United  States 
with  the  period  of  time  in  such  year 
during  which  the  property  is  physically 
located  within  the  United  States.  If  the 
property  is  physically  located  outside  the 
United  States  during  more  than  50  per¬ 
cent  of  the  taxable  year,  such  property 
shall  be  considered  used  predominantly 
outside  the  United  States  during  that 
year.  If  property  is  placed  in  serv¬ 
ice  aftOT  the  first  day  of  the  taxable 
year,  the  determination  of  whether  such 
property  is  physically  located  outside 
the  United  States  during  more  than  50 
percent  of  the  taxable  year  shall  be  made 
with  respect  to  the  period  beginning  on 
the  date  on  which  the  property  is  placed 
in  service  and  ending  on  the  last  day  of 
such  taxable  year. 

(ii)  Since  the  determination  of 
whether  a  credit  is  allowable  to  the  tax¬ 
payer  with  respect  to  ahy  property  may' 
be  made  only  with  respect  to  the  taxable 
year  in  which  the  property  is  placed  in 
service  by  the  taxpayer,  property  used 
predominantly  outside  the  United  States 
during  the  taxable  year  in  which  it  is 
placed  in  service  cannot  qualify  as  sec¬ 
tion  38  property  with  respect  to  such 
taxpayer,  regardless  of  the  fact  that  the 
property  is  permanently  returned  to  the 
United  States  in  a  later  year.  Further¬ 
more,  if  property  is  used  predominantly 
in  the  United  States  in  the  year  in  which 
it  is  placed  in  service  by  the  taxpayer, 
and  a  credit  under  section  38  is  allowed 
with  respect  to  such  property,  but  such 
property  is  thereafter  in  any  one  year 
used  predominantly  outside  th*e  United 
States,  such  property  ceases  to  be  section 
38  property  with  respect  to  the  taxpayer 
and  is  subject  to  the  application  of 
section  47. 

(iii)  This  subparagraph  '  applies 
whether  property  is  used  predominantly 
outside  the  United  States  by  the  owner 
of  the  property,  or  by  the  lessee  of  the 
property.  If  property  is  leased  and  if  the 
lessor  makes  a  valid  election  under 
§  1.48-4  to  treat  trie  lessee  as  having  pur¬ 
chased  such  property  for  purposes  of  the 
credit  allowed  by  section  38,  the  deter¬ 
mination  of  whether  such  proper^  is 
physically  located  outside  the  United 
States  during  more  t^an  50  percent  of 
the  taxable  year  shall  be  made  with  re¬ 
spect  to  the  taxable  year  of  the  lessee: 
however,  if  the  lessor  does  not  make  such 
an  election,  such  determination  shall  be 
made  with  respect  to  the  taxable  year 
of  the  lessor. 

(2)  Exceptions.  The  provisions  of 
subparagraph  (1)  of  this  paragraph  do 
not  apply  to — 

(i)  Any  aircraft  which  is  registered 
by  the  Administrator  of  the  Federal 
Aviation  Agency  and  which  is  operated, 
whether  on  a  scheduled  or  nonscheduled 
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basis,  to  and  from  the  United  States. 
The  term  “to  and  frmn  the  United 
States”  is  not  intended  to  exclude  an  air¬ 
craft  which  makes  flights  from  one  point 
in  a  foreign  country  to  another  such 
point,  as  long  as  such  aircraft  returns  to 
the  United  States  with  some  degree  of 
frequency; 

(ii)  Rolling  stock,  of  a  domestic  rail¬ 
road  corporation  subject  to  part  I  of  the 
Interstate  Commerce  Act,  which  is  used 
within  and  without  the  United  States. 
For  purposes  of  this  subparagraph,  the 
term  “rolling  stock”  means  locomotives, 
freight  and  passenger  train  cars,  floating 
equipment,  and  miscellaneous  transpor¬ 
tation  equipment  on  wheels,  the  expend¬ 
itures  for  which  are  chargeable  (or,  in 
the  case  of  leased  property,  would  be 
chargeable)  to  the  equipment  invest¬ 
ment  accounts  in  the  uniform  system  of 
accounts  for  railroad  companies  pre¬ 
scribed  by  the  Interstate  Commerce 
Commission; 

(iii)  Any  vessel  documented  under  the 
laws  of  the  United  States  which  is  oper¬ 
ated  in  the  foreign  or  domestic  commerce 
of  the  United  States.  A  vessel  is  docu¬ 
mented  under  the  laws  of  the  United 
States  if  it  is  registered,  enrolled,  or 
licensed  under  the  laws  of  the  United 
States  by  the  Commissioner  of  Customs. 
Vessels  operated  in  the  foreign  or  do¬ 
mestic  commerce  of  the  United  States 
include  those  documented  for  use  in  for¬ 
eign  trade,  coastwise  trade,  or  fisheries; 

(iv)  Any  motor  vehicle  of  a  United 
States  person  (as  defined  in  section  7701 
(a)  (30) )  which  is  operated  to  and  from 
the  United  States  with  some  degree  of 
frequency; 

(V)  Any  container  of  a  United  States 
person  which  is  used  in  the  transporta¬ 
tion  of  property  to  and  from  the  United 
States; 

(Vi)  Any  property  (other  than  a  vessel 
or  an  aircraft)  of  a  United  State  person 
which  is  used  for  the  purpose  of  explor¬ 
ing  for,  developing,  removing,  or  trans¬ 
porting  resources  from  the  outer  Conti¬ 
nental  Shelf  (within  the  meaning  of 
section  2  of  the  Outer  Continental  Shelf 
Lands  Act,  as  amended  and  supple¬ 
mented;  43  UJ3.C.,  sec.  1331).  '  Thus,  for 
example,  offshore  drilling  equipment  may 
be  section  38  property. 

(h)  Property  used  for  lodging — (1). 
In  general,  (i)  Except  as  provided  in 
subparagraph  (2)  of  this  paragraph,  the 
term  “section  38  property”  does  not  in¬ 
clude  property  which  is  used  predomi¬ 
nantly  to  furnish  lodging  or  is  used  pre¬ 
dominantly  in  connection  with  the 
furnishing  of  lodging  during  the  taxiJjle 
year.  Property  used  in  the  living  quar¬ 
ters  of  a  lodging  facility,  including  beds 
and  other  furniture,  refrigerators, 
ranges,  and  other  equipment,  shall  be 
considered  as  used  predominantly  to  fur¬ 
nish  lodging.  The  term  “lodging  facil¬ 
ity”  includes  an  apartment  house,  hotel, 
motel,  dormitory,  or  any  other  facility 
(or  part  of  a  facility)  where  sleeping  ac¬ 
commodations  are  provided  and  let,  ex¬ 
cept  that  such  term  does  not  include  a 
facility  used  primarily  as  a  means  of 
transportation  (such  as  an  aircraft,  ves¬ 
sel,  or  a  railroad  car)  or  used  primaiily 
to  provide  medical  or  convalescent  serv¬ 
ices,  even  though  sleeping  accommoda¬ 
tions  are  provided. 


(ii)  Property  which  is  used  predomi¬ 
nantly  in  the  operation  of  a  lodging  fa¬ 
cility  or  in  serving  tenants  shall  be 
considered  used  in  connection  with  the 
furnishing  of  lodging,  whether  furnished 
by  the  owner  of  the  lodging  facility  or 
another  person.  Thus,  for  example, 
lobby  furniture,  ofQce  equipment,  and 
laundry  and  swimmnlg  pool  facilities 
used  in  the  operation  of  an  apartment 
house  or  in  serving  tenants  would  be  con¬ 
sidered  used  predominantly  in  connection 
with  the  fiirnishlng  of  lodging.  How¬ 
ever,  property  which  is  not  owned  by  or 
leased  to  the  management  of  a  lodging 
facility  and  which  is  not  used  directly 
by  either  the  management  or  the  tenants 
shall  not  be  treated  as  property  used  in 
connection  with  ttie  furnishing  of  lodg¬ 
ing.  However,  property  which  is  used 
in  furnishing,  to  the  management  of  a 
lodging  facility  or  its  tenants,  electrical 
energy,  water,  sewage  disposal  services, 
gas,  telephone  service,  or  other  similar 
services  shall  not  be  treated  as  property 
used  in  connection  wit^  the  furnishing 
of  lodging.  Thus,  such  items  as  gas  and 
electric  meters,  telephone  poles  and  lines, 
telephone  station  and  switchboard  equip¬ 
ment,  and  water  and  gas  mains,  fur¬ 
nished  by  a  public  utility  would  not  be 
considered  as  property  used  in  connec¬ 
tion  with  the  furnishing  of  lodging. 

(2)  Exceptions — (i)  Nonlodging  com¬ 
mercial  facility.  A  nonlodging  commer¬ 
cial  facility  which  is  available  to  per¬ 
sons  not  using  the  lodging  facility  on 
the  same  basis  as  it  is  available  to  the 
tenants  of  the  lodging  facility  shall  not 
be  treated  as  property  which  is  used 
predominantly  to  furnish  lodging  or  pre¬ 
dominantly  in  connection  with  the  fur¬ 
nishing  of  lodging.  Examples  of  non¬ 
lodging  commercial  facilities  include  res¬ 
taurants,  drug  stores,  grocery  stores,  and 
vendii^  machines  located  in  a  lodging 
facility. 

(ii)  Property  used  hy  a  hotel  or  motel. 
Property  iised  by  a  hotel,  motel,  inn,  or 
other  similar  establishment,  in  connec¬ 
tion  with  the  trade  or  business  of  fur¬ 
nishing  lodging  shall  not  be  considered 
as  property  which  is  used  predominantly 
to  furnish  lodging  or  predominantly  in 
connection  with  the  furnishing  of  lodg¬ 
ing,  provided  that  the  predominant  por¬ 
tion  of  the  living  accommodations  in  the 
hotel,  motel,  etc.,  is  used  by  transients 
during  the  taxable  year.  For  purposes 
of  the  preceding  sentence,  the  term  “pre¬ 
dominant  portion”  means  “more  than 
one-half”.  Thus,  if  more  than  one-half 
of  the  living  quarters  of  a  hotel,  motel, 
inn,  or  other  similar  establishment  is 
used  during  the  taxable  year  to  accom- 
ihodate  tenants  on  a  transient  basis, 
none  of  the  property  used  by  such  hotel, 
motel,  etc.,  in  the  trade  or  business  of 
furnishing  lodging  shall  be  considered  as 
property  which  is  used  predominantly 
to  furnish  lodging  or  predominantly  in 
connection  with  the  furnishing  of  lodg¬ 
ing.  Accommodations  shall  be  consid¬ 
ered  used  on  a  transient  basis  if  the 
rental  period  is  normally  less  than  30 
days. 

(i)  [Reserved] 

(j)  Property  used  by  certain  tax- 
exempt  organizations.  The  term  “sec¬ 
tion  38  property”  does  not  include  prop¬ 
erty  used  by  an  organization  (other  than 
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ft  oooperftttve  described  in  section  521) 
which  is  exempt  from  the  tftx  imposed 
by  chapter  1  of  the  Ck>de  unless  such 
property  is  used  predominentiy  in  an 
unrelated  trade  or  business  the  inccune 
of  which  is  subject  to  tax  under  section 
611.  The  term  “property  used  by  an  or¬ 
ganization"  means  <1)  pn^^erty  owned 
by  the  organization  (whether  or  not 
leased  to  another  person) .  and  (2)  pn^ 
erty  leased  to  the  organization.  Thus, 
for  exami^.  a  data  processing  or  copy¬ 
ing  machine  which  is  leased  to  an  or¬ 
ganization  exempt  from  tax  would  be 
o<xiskiered  as  propoiy  used  by  such 
organization.  Property  (unless  used  pre¬ 
dominantly  in  an  unrelated  trade  or  busi¬ 
ness)  leased  by  anotho:  person  to  an  or¬ 
ganization  exempt  from  tax  or  leased  by 
such  an  organization  to  another  person  is 
not  section  38  prc^;>eriy  to  ^thar  the  les¬ 
sor  or  the  lessee,  and  in  either  case  the 
lessor  may  not  elect  under  f  1.48-^  to 
treat  the  lessee  of  such  property  as  hav¬ 
ing  purchased  such  propertir  for  pmposes 
of  the  credit  allowed .  by  sec^n  38. 
This  paragraph  shall  not  ajwly  to  prop¬ 
erty  leased  on  a  casual  or  short-t«m 
basis  to  an  organization  exempt  from 
tax. 

(k)  Property  used  by  governmental 
units.  The  term  “section  38  property" 
does  not  include  pr(H>erty  used  by  the 
United  States,  any  State  (including  the 
District  of  Columbia)  or  political  sub¬ 
division  thereof,  any  international  or¬ 
ganization  (as  defined  in  section  7701 
(a)  (18)).  or  any  agency  or  instru¬ 
mentality  of  the  United  States,  of  any 
State  or  political  subdivision  thereof,  or 
of  any  international  organization.  The 
term  “property  used  by  the  United  States, 
etc."  means  (1)  property  owned  by  any 
such  governmental  unit  (whether  or  not 
leased  to  another  person) ,  and  (2)  prop¬ 
erty  leased  to  any  such  governmental 
unit.  Thus,  for  example,  a  data  proc¬ 
essing  or  copying  machine  which  is 
leased  to  any  such  governmental 
\mit  would  be  considered  as  property 
used  by  such  governmental  unit  Prop¬ 
erty  leased  by  another  pers(m  to  any  such 
governmental  imit  or  leased  by  such  gov. 
emmoital  unit  to  another  person  is  not 
section  38  pr<H>erty  to  either  the  lessor  or 
the  lessee,  and  in  either  ease  the  lessor 
may  not  elect  under  1 1.48-4  to  treat  the 
lessee  of  such  property  as  having  pur¬ 
chased  such  prepay  for  purposes  of  the 
credit  allowed  by  section  38.  This  para- 
grai^  shall  not  i4>ply  to  property  leased 
on  a  casual  or  short-term  basis  to  any 
such  governmental  unit. 

(l)  Livestock.  The  term  “section  38 
property"  does  not  include  livestock. 
The  term  “livestock”  includes  horses, 
cattle,  hogs,  sheep,  goats,  and  mink  and 
other  fur-bearing  animals,  irrespective 
of  the  use  to  which  they  are  put  or  the 
purpose  for  which  they  are  held. 

§  1.48—2  New  secticm  38  property. 

(a)  In  general.  Section  48(b)  defines 
“new  section  38  property”  as  section  38 
property — 

(1)  The  construction,  reconstruction, 
or  erection  of  which  is  completed  by  the 
taxpayer  after  December  31, 1861,  or 

(2)  Which  is  acquired  by  the  tax¬ 
payer  aft^  December  31. 1861,  provided 


that  the  original  use  oi  such  property 
commences  with  the  taxpayer  and  com^ 
nwjnwff  after  such 

In  the  case  of  construction,  reconstruc¬ 
tion.  or  erection  of  such  proporty  com¬ 
menced  before  January  1.  1962,  and 
ocsnpleted  after  December  31, 1961.  there 
shall  be  taken  into  account  as  the  basis 
of  new  section  38  property  in  determin¬ 
ing  qualified  investment  only  that 
portion  of  the  basis  which  is  properly 
attributable  to  contruction,  reconstruc¬ 
tion.  or  erection  after  December  31. 1961. 
See  8  1.48-1  for  the  definition  of  section 
38  property. 

(b)  Special  rules  for  determining  date 
of  acquisition,  original  use,  and  basis  at¬ 
tributable  to  construction,  reconstruc¬ 
tion,  or  erection.  For  purposes  of  para¬ 
graph  (a)  of  this  section,  the  principles 
set  forth  in  paragraph  (a)  (1)  and  (2) 
of  8  1.167(c) -1  shall  be  applied.  Thus, 
for  example,  the  following  rules  are 
applicable: 

(1)  Pn^rty  is  considered  as  con¬ 
structed,  reconstructed,  or  erected  by  the 
taxpayer  if  the  work  is  done  for  him  in 
accordance  with  his  specifications. 

(2)  The  portion  of  the  basis  of  prop¬ 
erty  attributable  to  construction,  recon¬ 
struction.  or  erection  after  December  31, 
1961,  conksts  of  all  costs  of  construction, 
reconstruction,  or  erection  allocable  to 
the  period  after  December  31,  1961,  in¬ 
cluding  the  cost  or  other  basis  of  mate¬ 
rials  entering  into  such  work  (but  not 
including,  in  the  case  of  reconstruction 
of  property,  the  adjusted  basis  of  the 
reconstructed  property  as  of  the  timi» 
such  reconstruction  is  commenced) . 

(3)  It  is  not  necessary  that  materials 
entering  into  construction,  reconstruc¬ 
tion,  or  erection  be  acquired  after  De¬ 
cember  31,  1961,  or  that  they  be  new 
in  use. 

(4)  If  construction  or  erection  by  the 
taxpayer  began  after  December  31, 1961, 
the  entire  cost  or  other  basis  of  such  (km- 
struction  or  erection  may  be  taken  into 
account  as  the  basis  of  new  section  38 
property. 

(5)  Construction,  reconstruction,  or 
erection  by  the  tc^ayer  begins  when 
physical  work  is  started  on  such  con¬ 
struction,  reconstruction,  or  erection. 

(6)  Property  shall  be  deemed  to  be 
acquired  when  reduced  to  physical  pos¬ 
session,  or  control. 

(7)  The  term  “original  use"  means  the 
first  use  to  which  the  property  is  put, 
whether  or  not  such  use  corresponds  to 
the  use  of  such  property  by  the  taxpayer. 
For  example,  a  reconditioned  or  rebidlt 
machine  acquired  by  the  taxpayer  will 
not  be  treated  as  being  put  to  original 
use  by  the  taxpayer.  The  question  of 
whether  property  is  reconditioned  or  re¬ 
built  property  is  a  question  of  fact. 
Property  will  not  be  treated  as  recondi¬ 
tioned  or  rebuilt  merely  because  it  con¬ 
tains  s<Mne  used  parts. 

If  the  cost  of  reconstruction  may  prop¬ 
erly  either  be  capitalized  and  recovered 
through  depreciation  or  charged  against 
the  depreciation  reserve,  such  cost  may 
be  taken  into  account  as  the  basis  oi 
new  section  38  property  even  though  it 
it  charged  against  the  depreciation 
reserve. 


(e)  Examples.  This  section  may  be 
illustrated  by  the  foUozdng  examples: 

Example  (2).  B  a  machine  with  a  total 
oast  at  $1002)00  Is  eomplated  aftor  Decern-  , 
her  81.  1061.  and  the  poison  attributable  to 
0(»i8tructl<ni  by  the  taxpayer  aftor  December 
81,  1061.  Is  determined  by  engineering  esti¬ 
mates  or  by  cost  accounting  records  to  be 
830,000,  the  $30,000  amount  ahAli  be  taken 
Into  account  by  the  taxi>ayer  In  computing 
qualified  InTestment  In  new  section  38 
property. 

Example  (2).  In  1066,  a  taxpayer  recondi¬ 
tions  a  machine,  which  he  constructed  and 
placed  In  sendee  In  1062  and  which  has  an 
adjusted  basis  In  1065  of  $10,000.  The  cost 
of  reconditioning  amounts  to  an  additional 
$20,000.  The  basis  of  the  machine  which 
lAxfdl  be  taken  Into  accotmt  In  computing 
qualified  Investment  In  new  section  38  prop¬ 
erty  for  1066  Is  $302)00.  whether  he  contracts 
to  have  It  reconditioned  or  reconditions  it 
hlms^f,  and  Irrespective  of  whether  the  ma¬ 
terials  used  for  reconditioning  are  new  in 
use.  ~ 

Example  (3) .  In  1961,  a  taxpayer  pays  the 
-entire  purchase  price  of  $10,000  for  section 
88  property  to  be  dellvowd  In  1962.  In 
1962  he  takes  possession  of  the  {noperty  and 
commences  the  original  use  of  the  asset  in 
that  year.  The  $102)00  amount  shall  be 
taken  Into  account  In  computing  qxiallfled 
investment  in  new  section  88  property  for 
1962. 

Example  (4).  A  taxpayer.  Instead  of  re¬ 
conditioning  his  old  machine.  bU3rs  a  “fac¬ 
tory  reconditioned”  or  “rebuilt’*  machine  in 
1962  to  replace  It.  The  reconditioned  or  re¬ 
built  machine  is  not  new  section  88  property 
since  such  taxpayer  Is  not  the  first  user  of 
the  machine.  See.  however.  1 1.48-3  (relat¬ 
ing  to  used  section  38  property) . 

Example  (5).  In  1962,  a  taxpayer  buys 
from  X  for  $20,000  an  Item  of  section  38 
property  which  has  been  previously  used  by 
X.  The  taxpayer  in  1962  makes  an  expendi¬ 
ture  on  the  property  of  $6,000  of  the  type 
that  must  be  capitalized.  Regardless  of 
whether  the  $6,000  Is  added  to  the  basis  of 
such  property  or  is  capitalized  in  a  separate 
account,  such  amount  shall  be  taken  into 
account  by  the  taxpayer  In  computing  qual¬ 
ified  investment  In  new  section  38  property 
for  1962.  No  part  of  the  $20,000  purchase 
price  may  be  taken  Into  accoimt  for  such 
pxupose.  See,  however.  1 1.48-3  (relating  to 
used  section  88  property). 

§  1.48—3  Used  section  38  property. 

(a)  In  general.  (1)  Section  48(c)  pro¬ 
vides  that  “used  section  38  property" 
means  section  38  property  acquired  by 
purchase  after  December  31, 1961,  which 
is  not  “new  section  38  property".  See 
§S  1.48-1  and  1.48-2,  respectively,  for 
definitions  of  section  38  property  and  new 
section  38  property.  In  determining 
whether  property  is  acquired  by  pur¬ 
chase,  the  provisions  of  paragraph  (c)  (1) 
of  §  1.179-3  shall  apply,  except  that  (i) 
“1961"  shall  be  substituted  for  “1957", 
and  (ii)  the  definition  of  “afOliated 
group"  in  paragraph  (e)  (6)  of  this  sec¬ 
tion  shall  be  substituted  for  the  defini¬ 
tion  of  such  term  in  paragraph  (e)  of 
§  1.179-3. 

(2)(i)  Property  shall  not  qualify  as 
used  section  38  property  if,  after  its  ac¬ 
quisition  by  the  ta^ayer,  it  is  used  by 
(a)  a  person  who  used  such  property 
before  such  acquisition,  or  (b)  a  person 
who  bears  a  relationship  described  in 
section  179(d)  (2)  (A)  or  (B)  to  a  per¬ 
son  who  used  such  property  before  such 
acquisition.  Thus,  for  example,  if  prop¬ 
erty  is  used  by  a  person  and  is  later  sold 
by  him  under  a  sale  and  lease-back  ar- 
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axice  on  maclxlne  1  Is  (2,000.  The  resxilt  Is 
the  same  as  In  example  (1) ,  that  Is,  the  basis 
of  machine  2  U  $5.iSOO  ($1,600  phis  $4,000); 
therefore,  the  cost  of  macUne  2  which- may 
he  taken  into  account  In  computing  qxuaifled 
inrestment  for  1072  Is  $4,000  (basis  ctf  $5,600 
less  $1,600  adjusted  basis  of  machine  1). 

Example  (3).  On  September  18,  1962,  B 
sells  truck  1.  which  he  acquired  in  1961  and 
which  has  an  adjusted  basis  in  his  hands  of 
$1,200.  On  October  15,  1962,  he  purchases 
for  $2,000  truck  2  (an  item  of  used  section 
38  property)  as  a  replacement  therefor.  The 
cost  of  truck  2  which  may  be  taken  into  ao- 
eount  In  computing  quaUfled  investment  is 
$800  ($2,000  less  $1,200) . 

Example  (4).  In  1962,  C  acquires  prop* 
erty  1,  an  item  of  new  section  38  property 
with  a  basis  of  $12,000  and  a  useful  life 
of  eight  years  or  more.  He  is  allowed  a 
credit  under  section  38  of  $840  (7  percent 
of  $12,000)  with  respect  to  such  property. 
In  1968,  C  acqiilres  property  2  (an  item  at 
used  section  38  property)  by  trading  In 
property  1  and  by  paylxig  an  additional 
amount  in  cash.  Section  47 (a)  iq>plies  to  the 
disposition  of  property  1  and  C*s  tax  liability 
for  1968  is  increased  by  $280.  Since  the  ap¬ 
plication  of  section  47(a)  results  in  an  In¬ 
crease  in  tax,  for  purposes  of  computing 
qualified  investment  t^  cost  of  property 
3  is  not  reduced  by  any  part  of  the  adjusted 
basis  of  the  property  traded  in. 

(c)  Dollar  limitation — (1)  In  general. 
Section  48(c)(2)  provides  that  the  ag¬ 
gregate  cost  of  used  section  38  property 
which  may  be  taken  into  account  for  any 
taxable  year  in  computing  qualified  in¬ 
vestment  under  section  46(e)  (1)  (B) 
shall  not  exceed  $50,000.  If  the  total 
destruction  or  damage  by  fire,  storm,  cost  of  used  section  38  property  exceeds 
shipwreck,  or  other  casualty,  or  its  $50,000^  there  must  be  selected,  in  the 
theft)  and  used  section  38  property  sim-  manner  provided  in  subparagraph  (4)  of 
ilar  or  related  in  service  or  use  is  ac-  this  paragraph,  the  particular  it^fis  of 
quired  as  a  replacement  therefor  in  a  used  section  38  property  the  cost  of  which 
transaction  in  which  the  basis  of  the  is  to  be  taken  into  accoimt  in  computing 
replacement  property  is  not  determined  qualified  investment.  The  cost  of  used 
by  reference  to  the  adjusted  basis  of  the  section  38  property  that  may  be  taken 
property  r^laced,  then  the  cost  of  the  into  accotmt  by  a  person  in  applying  the 
used  section  38  property  so  acquired  shall  $50,000  limitation  for  any  taxable  year 
be  its  basis  reduced  by  the  adjusted  includes  not  only  the  cost  of  used  section 
basis  of  the  property  replaced.  The  pre-  38  property  placed  in  service  by  such 
ceding  sentence  shall  apply  only  if  the  person  during  such  taxable  year,  but 
taxpayer  acquires  (or  enters  into  a  con-  also  the  cost  of  used  section  38  property 
tract  to  acquire)  the  replacement  prop-  apportioned  to  such  person.  For  pur- 
erty  within  a  period  of  60  days  before  or  poses  of  this  section,  the  cost  of  used 
after  the  date  of  the  disposition.  section  38  property  apportioned  to  any 

(3)  Notwithstanding  subparagriqjhs  person  means  the  cost  of  such  property 

(1)  and  (2)  of  this  paragraph,  the  cost  apportioned  to  him  by  a  trust,  estate,  or 
of  used  section  38  property  shall  not  be  electing  small  business  corporation  (as 
reduced  with  respect  to  the  adjusted  defined  in  section  1371(b)),  and  his  share 
basis  of  any  property  disposed  of  if,  by  of  the  cost  of  partnership  used  section 
reason  of  section  47,  such  disposition  re-  38  property,  with  respect  to  the  taxable 
suited  in  an  increase  of  tax  or  a  reduc-  irear  of  such  trust,  estate,  corporation  or 
tion  of  investment  credit  carrybacks  or  partnership  ending  with  or' within  such 
carryovers  described  in  section  46(b) .  person’s  taxable  year.  Thus,  if  an  in- 

(4)  Ihe  provisions  of  this  paragraph  dividual  places  in  service  during  his 

may  be  illustrated  by  the  following  taxable  year  used  section  38  property 

examples;  with  a  cost  of  $25,000,  if  the  cost  of 

used  section  38  property  apportioned  to 
Example  (I),  to  1^,  A  acquires  m^  him  by  an  electing  small  business  corpo- 

*<»■  »»<*  ye"  1«  WO.OOO.  and  u 

(in 

property  acquired  to  1962),  and  by  paying  used  section  38  property  placed  in  sei'V- 
an  additional  $4,000  cash.  The  adjiisted  ice  by  a  partnership  is  $20,000,  he  may 
basis  of  machine  1  Is  $1,600.  Xtoder  the  select  from  the  used  section  38  property 
provisions  of  sections  1012  and  1031  (d) ,  the  with  a  total  cost  of  $75,000  the  particular 
ba^  ^mactoM  a  is  4^600  ($1,600  at^M  used  section  38  property  the  cost  of 
ba^^  machine  1  plus  exp^ed  of  ^  ^  account 

$4,000) .  The  cost  of  machine  2  which  may 

be  taken  Into  account  to  computing  qualified  part  of  the  excess  Of  $25,000  ($75,000 
Investment  for  1972  Is  $4.00O^(b^  of  $5,600  cost  minus  $50,000  annual  limitation) 
less  $1,600  adjusted  basis  of  machine  1).  may  be  taken  into  account  in  any  other 
Example  (2).  The  facts  are  the  same  as  taxable  year.  For  determining  the 
to  example  (1)  except  that  machine  2  has  amount  of  the  cost  to  be  liqiportioned 
a  sales  price  of  $6,000.  The  trade-in  allow-  by  an  electing  small  business  corpora- 


rangement,  such  property  in  the  hands  doeer  f^ 
of  the  purchaser-lessor  Is  not  used  sec- 
tion  38  property  because  the  property.  ^ 
after  its  acquisition,  is  being  used  by  the  ^ 

person  who  used  it  before  its  ac-  Examf 
quisition.  Similarly,  where  a  lessee  has  tee  in  hi 
been  leasing  propoiy  and  subsequently  tog  I96i. 
purchases  it  (whether  or  not  the  lease  " 
contains  an  (gition  to  purchase),  such 
property  is  not  used  section  38  property 
^th  respect  to  the  purchaser  because 
the  property  is  being  used  by  the  same 
person  who  used  it  before  its  acquisition. 

In  addition,  if  property  owned  by  a  les¬ 
sor  is  sold  subject  to  the  lease,  or  is 
sold  upon  the  t^mination  of  the  lease, 
the  property  will  not  qualify  as  used 
section  38  property  with  r««>ect  to  the 
purchaser  if,  after  the  purchase,  the 
property  is  used  by  a  person  who  used 
the  property  as  a  lessee  before  the 
purchase. 

(ii)  For  purposes  of  applying  subdivi¬ 
sion  (i)  of  this  subparagraph,  (a)  prop¬ 
erty  used  by  a  partnership  shall  be  con¬ 
sidered  as  used  by  each  partiier,  and  (h) 
property  shall  not  be  considered  as  used 
by  a  person  before  its  acquisition  if  such 
property  was  used  only  on  a  casual  basis 
by  such  person. 

(iii)  In  determining  whether  a  person 
bears  a  relationship  described  in  section 
179(d)  (2)  (A)  or  (B)  to  a  person  who 
used  property  before  its  acquisition  by 
the  taxpayer,  the  provisions  of  paragraph 
(c)(1)  (i)  and  (ii)  of  $1,179-3  shall 
apply,  except  that  the  definition  of  “af¬ 
filiated  group”  in  paragraph  (e)  (6)  of 
this  section  shall  be  substituted  for  the 
definition  of  such  term  in  paragraph 
(e)  of  S  1.179-3. 

(3)  The  provisions  of  this  paragraph 
may  be  illustrated  by  the  following 
examples: 

Example  (f ) .  Corporation  P  acquires  prop¬ 
erties  1  and  2  to  1960  and  uses  them  to  Its 
trade  or  business  until  1962.  to  1962,  car^ 
porstlon  P  sells  such  properties  to  corpora¬ 
tion  T,  which  leases  back  property  1  to 
corporation  P  and  leases  property  2  to  cor¬ 
poration  8,  a  whoUy  owned  subsidiary  of 
corporation  P.  Property  1  Is  not  used  sec¬ 
tion  38  property  to  the  hands  of  corporation 
T  because,  after  Its  acquisition  by  corpora¬ 
tion  T,  It  Is  used  by  a  person  (corporation 
P)  who  used  It  prior  to  such  acquisition. 

Property  2  Is  not  used  section  38  property 
because,  after  Its  acquisition  by  corporation 
T.  It  Is  used  by  a  person  (corporation  S)  who 
Is  related,  within  the  meaning  ^of  section 
179(d)(2)(B),  to  a  person  (corporation  P) 
who  used  It  before  such  acquisition. 

Example  (2).  to  1962,  corporation  L  leases 
property  from  corporation  M.  to  1964.  cor¬ 
poration  L  acquires  the  property  that  It 
Tlo\]sly  had  been  leasing.  The  property 
acquired  by  corporation  L  Is  not  used  section 
88  property  because  such  property  Is  used 
sfter  such  acquisition  by  the  same  person 
(corporation  L)  wlio  xised  the  proi)erty  be¬ 
fore  Its  acquisition  (corporation  L). 

Example  (3).  Ck)rporatlon  X  buys  property 
In  1962  and  leases  such  property  to  corpo¬ 
ration  T.  C!orixwatlon  X  to  1965  sells  the 
P^>perty  to  A  subject  to  the  lease.  The  pnop- 
crtj  acquired  by  A  Is  not  used  section  38 
property  If  such  prcqperty  ccmttoues  to  be 
used  by  corporation  T,  because  corporation 
7  Used  the  property  before  Its  acquisition  by 

Example  (4) .  A  owns  a  bulldozer  which  he 
rents  out  to  a  number  of  different  users.  In¬ 
cluding  B.  to  1962,  B  used  the  bulldozer 
from  February  16  to  March  12  and  again  on 
October  15  and  16.  B  purchases  the  bull- 
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tion.  see  paragraph  (a)  (2)  of  1 1.48-5; 
in  the  case  of  estates  and  trusts,  see 
paragraidi  <a)  (2)  of  1 1.48-6.  See  para¬ 
graph  (e)  of  this  section  for  applica¬ 
tion  of  $50,000  limitation  in  the  case  of 
alBliated  groups. 

(2)  Married  individuals  filing  separate 
returns.  In  the  case  of  a  husband  or 
wife  who  files  <a  separate  return,  the 
aggregate  cost  of  used  section  38  prop¬ 
erty  which  may  be  taken  into  account 
for  the  taxable  year  to  which  such  re¬ 
turn  relates  cannot  exceed  $25,000.  Hie 
preceding  sentence  shall  not  apply,  how¬ 
ever,  unless  the  taxpayer’s  spouse  places 
in  service  (or  is  apportioned  the  cost  of) 
used  section  38  property  for  the  taxable 
year  of  such  spouse  which  ends  with  or 
within  the  taxpayer’s  taxable  year. 
Thus,  if  a  husband  and  wife  who  file 
separate  returns  on  a  calendar  year 
basis  both  place  in  service  used  section 
38  property  during  the  taxable  year,  the 
maximum  cost  of  used  section  38  prop¬ 
erty  which  may  be  taken  into  account  by 
each  is  $25,000.  However,  in  such  case, 
if  only  one  spouse  places  in  service  (or 
is  apportioned  the  cost  of)  used  section 
38  pr(H>erty  during  the  taxable  year, 
such  spouse  may  take  into  account  a 
maximum  of  $50,000  for  such  year.  The 
determination  of  whether  an  individual 
is  married  shall  be  made  under  the 
principles  of  section  143  and  the  regula¬ 
tions  thereunder. 

(3)  Partnerships.  In  the  case  of  a 
partnership,  the  aggregate  cost  bf  used 
section  38  property  placed  in  service  by 
the  partnership  (or  apportioned  to  the 
partnership)  which  may  be  taken  into 
account  by  the  partners  with  respect  to 
any  taxable  year  of  the  peuinership  may 
not  exceed  $50,000.  If  such  i«gregate 
cost  exceeds  $50,000,  the  partnership 
must  make  a  selection  in  the  manner 
provided  in  subparagraph  (4)  of  this 
paragraph.  The  $50,000  limitation  ap¬ 
plies  to  each  partner,  as  well  as  to  the 
partnership. 

(4)  Selection  of  $50,000  cost,  (i)  If 
the  sum  of  (a)  Uie  cost  of  used  section 
38  property  placed  in  service  during  the 
taxable  year  by  any  person,  (b)  such 
person’s  share  of  the  cost  of  partnership 
used  section  38  property  placed  in  serv¬ 
ice  during  the  taxable  year  of  a  partner¬ 
ship  ending  with  or  within  such  person’s 
taxable  year,  and  (c)  the  cost  of  used 
section  38  property  apportioned  to  such 
person  for  such  taxable  year  by  an  elect¬ 
ing  small  business  corporation,  estate, 
or  trust,  exceeds  $50,000,  such  person 
must  make  a  selection  for  such  taxable 
year  in  the  manner  provided  in  sub¬ 
division  (ii)  of  this  subparagraph. 

(ii)  For  purposes  of  cmnputing  quali¬ 
fied  investment  (or,  in  the  case  of  a 
partnership,  electing  small  business  cor¬ 
poration,  estate,  or  tnist,  for  purposes  of 
selecting  used  section  38  property  the 
cost  of  which  may  be  taken  into  account 
by  the  partners,  shareholders,  or  estate 
or  trust  and  its  beneficiaries)  any  person 
to  whom  subdivision  (i)  of  this  subpara¬ 
graph  iqjplies  must  select  a  total  cost  of 
$50,000  from  (a)  the  cost  of  specific  used 


section  38  pnH>erty  placed  in  8«*vice  by 
such  person,  (b)  such  person’s  sluu%  of 
the  cost  of  specific  used  section  38  prop¬ 
erty  placed  in  service  by  a  partnn^p, 
and  (c)  the  cost  of  used  sfttion  38  prop¬ 
erty  apportioned  to  such  person  by  an 
electing  small  business  corporation, 
estate,  or  trust.  When  a  particular 
property  is  selected,  the  entire  cost  (or 
entire  share  of  cost  of  a  particular  prop¬ 
erty  in  the  case  of  partner^p  property) 
of  such  property  must  be  taken  into  ac¬ 
count  unless,  as  a  result  of  the  selection 
of  such  particular  property,  the  $50,000 
limitation  is  exceeded.  Likewise,  in  the 
case  of  an  apportionment  from  an  elect¬ 
ing  small  business  corporation,  estate,  or 
trust,  when  the  cost  in  a  particular  us^ul 
life  category  is  selected,  the  entire  cost 
in  such  category  must  be  taken  into 
account  unless,  as  a  result  of  the  selec¬ 
tion  of  such  cost,  the  $50,000  limitation 
is  exceeded.  Thus,  if  a  person  places 
in  service  diu-ing  the  taxable  year  three 
items  of  used  section  38  property,  each 
with  a  cost  of  $20,000,  he  must  select  the 
entire  cost  of  two  of  the  itons  and  only 
$10,000  of  the  cost  of  the  third  item;  he 
may  not  select  a  portion  of  the  cost  of 
each  of  the  three  items.  The  selection 
by  any  person  shall  be  made  by  taking 
the  cost  of  used  section  38  property  into 
account  in  computing  qualified  invest¬ 
ment  (or  in  selecting  the  used  section  38 
property  the  cost  of  which  may  be  taken 
into  account  by  the  partners,  etc.) ,  and 
if  such  property  was  placed  in  service  by 
such  person,  he  must  maintain  records 
which  permit  specific  identification  of 
any  item  of  used  secticm  38  property 
selected. 

(5)  Examples.  The  provisions  of  this 
paragraph  may  be  illustrated  by  the  fol¬ 
lowing  examples: 

Example  (2).  H,  who  operates  a  sole  pro¬ 
prietorship,  purchases  and  places  in  service 
in  1963  used  section  38  property  with  a  cost 
of  $60,000.  His  spome,  W,  is  a  shareholder 
in  an  electing  small  business  corporation 


which  purchases  and  places  in  service  during 
its  fiscal  year  ending  June  30,  1963.  used 
section  38  property  with  a  cost  of  $60.000. 
Both  spouses  file  separate  retmms  on  a  cal¬ 
endar  year  basis.  W,  as  a  60  percent  share- 
holder  on  the  last  day  of  the  taxable  year  of 
the  corporation,  is  apportioned  $80,000  (60 
percent  of  $50,000)  of  the  cost  of  the  used 
section  38  property  placed  in  service  by  the 
corporation.  The  cost  of  used  section  38 
property  that  may  be  taken  into  acocunt  by 
H  on  his  separate  return  is  $26,000.  The  cost 
of  used  section  38  property  that  may  be 
taken  into  account  by  W  on  her  separate 
return  is  $26,000.  On  the  other  hknd,  if  the 
corporation  had  made  no  investment  in  used 
section  38  property.  H  could  take  $50,000  of 
the  $60,000  cost  into  account. 

Example  (2).  Partners  X,  Y,  and  Z  share 
the  profits  and  losses  of  partnership  XYZ  in 
the  ratio  of  60  percent,  30  percent,  and  20 
percent,  respectively.  The  partnership  and 
each  partner  make  returns  on  the  basis  of 
the  calendar  year.  Each  partner  also  oper¬ 
ates  a  sole  proprietorship.  In  1963.  the  part¬ 
nership  and  the  partners  purchase  and  place 
in  service  the  following  tised  section  38 
property: 


Property 

Estimated 
useful  life 

Cost 

Partnership  XYZ 

Property  No.  1 _ ... 

0  years  ... 

IM),000 
fiO.OOO 
SO,  000 
30,000 

Property  No.  2 _ 

7  years. ... 

Property  No.  S  -  . 

7  mars _ 

Property  No.  4 _ 

6  years _ 

Partner  X 

Property  No.  8._ 

6  years _ 

30,000 

Partner  Y 

Property  No.  6 _ 

10 years..  . 

60,000 

Partner  Z 

Property  No.  7.  .  _ 

4  years 

36,000 

(1)  Selection  by  partnership.  In  accord¬ 
ance  with  subparagriq>h  (4)  (U)  of  this  par¬ 
agraph,  the  partnership  selects  property  No. 
1  and  $40,000  of  the  cost  of  property  No.  2 
to  be  tsiken  into  accoxmt.  Therefore,  each 
partner’s  share  of  cost  of  the  property  se¬ 
lected  by  the  partnership  is  as  foUows: 


Property  No. 

Estimated  useful 
life 

Selected 

cost 

Partner’s  share  of  cost 

X(60%) 

YO0%) 

Z(20%) 

1 _ 

9  years _ 

$10,000 

40,000 

$6,000 

20,000 

$3,000 

12,000 

$2,000 

8,000 

2 . 

7  ^ars _ _ _ 

Total . 

60,000 

26,000 

16,000 

10,000 

(U)  Selection  by  partners.  In  acccn-dance 
with  subparagraph  (4)  (U)  of  this  paragraph, 
the  partners  make  the  following  selections: 
Partner  X  selects  property  No.  6  ($30,000), 
his  share  of  the  cost  of  property  No.  1  ($5.- 
000),  and  $15,000  of  his  share  of  the  cost 
of  property  No.  2.  Partner  Y  selects  $50,000 
of  the  cost  of  property  No.  6,  and  no  part  of 
his  share  of  the  cost  of  partnership  iHoperty. 
Partner  Z,  having  an  aggregate  cost  of  used 
section  88  property  of  only  $46,000  (partner¬ 
ship  property  of  $10,0(X)  and  Individually 
owned  property  bf  $36,000) ,  takes  into  ac- 
coomt  the  entire  $46,000. 

(ill)  Qualified  investment  of  partner  X. 
X’s  total  qualified  investment  in  used  sec¬ 
tion  88  property  for  1963  is  $86,000,  com¬ 
puted  as  follows : 


Property 

No. 

Estimated 

useful 

life 

Selected 

cost 

Appli¬ 

cable 

per¬ 

centage 

Qualified 

Invest¬ 

ment 

1- _ 

9  years.... 

$6,000 

16,000 

30,000 

100 

66H 

66?4 

$5,000 

10,000 

20,000 

2  _ 

7  jrears.... 

6  years.... 

Total.... 

60,000 

35,000 

(Iv)  Qualified  investment  of  partner  Y. 
Y’s  total  qualified  investment  in  used  sec¬ 
tion  38  property  for  1963  is  $50,000  (100 
IMrcent  of  $50,000)  since  he  selected  $50,000 
of  the  cost  of  property  No.  6  which  has  a 
useful  life  of  8  years  or  more. 
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(iv)  If  a  monber  of  the  affiliated  group  amount  under  subparagraiA  (1)  (ii)  of 
(including  the  common  par^t)  makes  tills  paragraph.  However,  if  such  corpo- 
its  income  tax  return  on  the  basis  of  a  ration’s  inccnne  tax  return  is  due  (in- 
52-53-week  taxable  year,  the  principles  eluding  extensions  of  time)  before  the 
of  section  441(f)  (2)  (A)  (ii)  and  para>  income  tax  return  of  the  common  parent 
graph  (b)  (1)  of  S  1.441-2  apply  in  deter-  is  ffled,  then  such  corporation  shall  be 
mining  the  last  day  of  such  a  taxable  considered  to  have  placed  no  used  sec- 

tion  38  property  in  service  and  no  part 
(2)  Estimate  of  used  section  38  prop-  of  the  $50,000  amoimt  shall  be  appor- 
erty  to  be  placed  in  service,  (i)  For  pur-  tioned  to  such  corporation  unless  such 
poses  of  subparagraph  (1)  of  this  corporation  files  (on  or  after  the  date 
paragraph,  if  the  taxable  year  of  a  mem-  the  common  parent  files  its  return)  an 
ber  of  the  affiliated  group  (within  which  amended  return  reflecting  the  cost  of 

used  section  38  property  placed  in  serv¬ 
ice  by  it  during  its  short  period  and  such 

_ _  Cost  is  taken  into  accoimt  by  the  common 

parent’s  income  tax  return  for  parent  in  apportioning  the  $50,000 

amount. 


(V)  Qualified  investment  of  partner  Z.  Z’» 
to^  qualified  Investment  In  used  section 
38  property  fewr  1963  is  $19383,  computed  as 
follows: 


falls  the  last  day  of  the  common  parent’s 
taxable  year)  ends  l6.ter  than  the  30th 
day  preceding  the  date  on  which  the 
common  1 . 

such  year  is  due  (including  extensions 
of  time) ,  such  member  shall  use  (if  the  (4)  Ttvo  or  more  common  parents.  If 
total  cost  of  used  section  38  property  a  corporation  during  its  taxable  year  is 
actually  placed  in  service  during  its  taxa-  a  member  of  two  or  more  affiliated  groups 
ble  year  is  not  known) ,  as  the  cost  of  as  of  the  last  day  of  the  taxable  year  of 
used  section  38  property  placed  in  serv-  the  common  parent  of  each  such  group, 
ice  by  it  during  its  taxable  year,  an  esti-  such  corporation  shall  be  considered  to 
mate  of  the  cost  of  such  property  to  be  be  a  member  of  only  the  affiliated  group 
placed  in  service  by  it  during  such  year,  whose  common  parent’s  taxable  year 
Such  estimate  shall  be  made  on  the  basis  ends  earliest  in  such  corporation’s  tax- 
of  the  facts  and  circumstances  known  as  able  year. 

of  the  time  of  the  estimate.  Any  such  (5)  Nonresident  foreign  corporation. 
estimate  shall  also  be  used  in  determin-  (i)  A  foreign  corporation  not  engaged 
ing  the  total  cost  of  used  section  38  prop-  in  trade  or  business  within  the  United 
erty  placed  in  service  by  all  members  of  States  (hereinafter  referred  to  in  this 
the  affiliated  group  for  their  taxable  subparagraph  as  a  “nonresident  foreign 
years  en^ng  with,  or  within  which  falls,  corporation’’)  which  is  not  a  common 
the  last  day  of  such  taxable  year  of  the  parent  need  not  retain  as  a  part  oi  its 
common  parent.  records  a  o^y  of  the  stat^ent  required 

(ii)  If  an  estimate  is  used  by  any  by  subparagraph  (l)(iii)  of  this  para- 
member  of  an  affiliated  group  pursuant  graph. 

to  subdivision  (i)  of  this  subparagraph,  (ii)  A  nonresident  foreign  corporation 
each  member  may  later  file  an  origiml  which  is  a  common  parent  of  an  affiliated 
or  amended  return  in  which  the  appor-  group  shall  be  considered  to  have  a  tax- 
tionment  of  the  $50,000  amount  is  based  able  year  ending  December  31. 
upon  the  cost  of  used.section  38  property  (iii)  If  a  nonresident  foreign ^rpo- 
actually  placed  in  service  by  all  members  ration  is  a  common  parent  of  an  itmliated 
of  the  affiliated  group  during  their  tax-  group,  the  statement  required  by  sub- 
able  years  which  end  with,  or  within  paragraph  (l)(iii)  (or  (2)(ii))  of  this 
which  falls,  the  last  day  of  the  common  paragraidi  shall  be  filed  with  the  Dhec- 
parent’s  taxable  year.  Such  amended  tor.  International  Operations  Division, 
apportionment  shall  be  made  only  if  the  Internal  Revenue  Service,  Washingtmi, 
common  parent,  and  each  member  of  D.C.,  20225.  The  statement  required  by 
the  group  whose  limitation  would  be  subparagraph  (1)  (iU)  shall  be  due  on  or 
changed,  file  original  or  amended  returns  before  the  75th  day  after  the  end  of  its 
which  reflect  the  amended  apportion-  taxable  year  (as  determined  under  sub- 
ment  based  upon  the  cost  of  the  used  division  (ii)  of  this  subparagraph),  or 
section  38  property  actually  placed  in  on  or  before  July  15,  1064,  whichever  is 
service  by  the  group.  In  such  case,  a  new  later.  For  purposes  of  subparagraph 
statement  (reflecting  the  amended  ap-  (2)  of  this  paragraph,  this  statement 
portionment)  shall  be  attached  to  the  shall  be  considered  the  return  of  such 
original  or  amended  return  of  the  com-  corporation. 

mon  parent  and  a  copy  of  such  statement  (6)  Definition  of  affiliated  group.  For 
shall  be  retained  by  each  such  member  purposes  of  this  section,  an  n.fflUn.t.Ad 
pursuant  to  the  requirements  in  sub-  group  means  one  defln^  in  section 
paragraph.  (1)  (ill)  .of  this  paragraph.  1504(a) ,  except  that  (i)  the  phrase 
(3)  Shorty  taxable  year.  If  (i)  the  “more  than  50  percent”  shall  be  sub- 
return  of  a  corporation  is  for  a  short  stituted  for  the  phrase  “at  least  80  per- 
period,  (ii)  such  corporation  is  a  member  cent”  each  place  it  appears  in  section 
of  an  affiliated  group  as  of  the  last  day  1504(a) ,  and  (U)  all  corporations  shall 
of  such  period,  and  (ill)  the  last  day  of  be  treated  as  includible  corporations 
the  taxable  year  of  the  common  parent  (without  any  exclusion  under  section 
of  the  group  does  not  end  with  or  within  1504(b) ) .  Thus,  a  foreign  corporation 
such  short  period,  then  such  corpora-  or  a  corporation  exempt  from  taxation 
tion’s  teocable  year  shaU,  for  purposes  of  imder  section  501  may  be  a  member  of  an 
this  paragraph,  be  considered  as  ending  affiliated  group  for  purposes  of  this  sec- 
with  the  last  day  of  the  common  parent’s  tion  even  though  under  section  1504(b) 
taxable  year  within  which  falls  such  neither  corporation  would  be  an  includ- 
short  period.  Such  corporation  vdll  ible  corporation, 
thus  be  considered  to  be  a  member  of  the  (7)  Affiliated  group  filing  a  consoli- 
affiliated  group  as  of  the  last  di^  of  dated  return.  For  the  purpose  of  ap- 
the  common  parent’s  taxable  year  and  portioning  the  $50,000  amount  in  the 
may  be  apportioned  part  of  the  $50,000  case  of  meni^rs  ot  «n  Affiliated  group 


Property 

No. 

Estimated 

useful 

life 

Selected 

cost 

Appli¬ 

cable 

per¬ 

centage 

Qualified 

Invest¬ 

ment 

1- . 

a— : . 

7 . 

9  years.... 
7  years.... 
4  years.... 

12.000 

8,000 

36,000 

100 

66H 

33H 

$2,000 

5,333 

12,000 

Total.... 

46,000 

10,333 

wbich  Join  in  flUng  a 

^chSay  be  taken  into  ^ 

group  filing  the  c®°“5}f5*®l”2J^’aS^ 
ftnoortionment  provided  in  5uw»»- 
(1)  (ii)  of  this  paragraph  sl^  t» 

nponArtv  Disced  in  service  by  all  inem 
SS^the^up  filing  the  cona^W 
Si  members  ot  the  alBU*^ 
«roup  loin  m 


RULES  AND  REGULATIONS 

Uoa  88  property  cortlng_^ 
eiBO  000  Ite  Income  ta*  return 

^I’S’^TleS^b^- 

Mnended  JSl^edSn 

Sf ?SS>2!SMic^y 

SS£  «tT.  -t£‘'S; 

ment.  For  example. 

used  section  38  property  cos^gWOOjOW 
the  cort  of  used  ®®c^“  *® 
tnto  account  by  P  and  8  tm  aiu?661 

tive  taxable  years  could  not 
/8100,000 

X  $50,000^  and  888383  f  Aa/\/\  AAA 


return.  If  all  memoers  oi  i*ic  \8800,000  / 

SM  *“  1“  .  . .  ^  _ 


888383 


8300.000 


SStatTcost  of  $50,000;  if  wme 
berTS  the  aflUlated  group  do  3°^ 
In  filing  the  consoUdated 
the  mSibers  of  the  group  to 

euny  the  consolidated  return  may 
SeSiems  to  be  taken  toto  a^^t  totoc 
Stent  of  the  amoupt 

members  under  subparagraph  (1)  (d)  of 

This  i«ragr»ph  .W 
be  illustrated  by  the  following  examples. 


Example  {!).  (l)  P.  ‘SftS-  ^ 

MM.  *tL-  m*.  izmome  tax  ret\im  for  its  w  . 
mbls'vsar  ending  June  80, 1»C3,  during  whl^ 

service  used  section  88  prc^  to 
SSwl^cort  of  8100.000.  On  Jxm^  M. 

F  owns  31  percent  of  the  outst^dlng  4 
atoek  of  8.  also  a  domestic  corporation.  S  ot 

at  a  fiscal  year  *»dlng  Ji^  8L  p 

which  year  It  places  to  sOTvlwwd  ^ 

—  88  prt^)erty  with  a  cost  erf  8180,000. 
Si^embSS^of  the  ablated  ^  % 

ascertained  as  of  the  close  of  - 

the  last  day  of  the  taxable  year  of  toe  g 

^n5«nt.  T.  on  mat  day  0>a  alBllatta  a 

tai^SSSLuntbjPforttat^^^  , 

M«Ung  June  80, 1868. may  notwceed^^  ^ 

that  Is.  an  amount  which  bears  toe  • 

ratto  to  850.000  as  toe  cost  of  used 
S  property  placed  to  sendee  ^  P 
taxable  fear  (8100,000)  bears  to  the  tot^  I 
eoet  of  used  section  88  property  placed  to  < 
servloa  by  an  members  of  toe  afflUated  gr<mp  ^ 
!pMd  S)  for  their  taxable  years  wntalnl^  , 
J^  80.  1968  (8260.000).  StoUlariy.  ^ 

cart  of  used  section  38  property  taken  Into 

account  by  8  for  Its 

July  81.  19«3,  may  not  exceed  830,000. 

Example  (2).  (1)  P.  a  domestic 

tlon.  files  an  Income  tax  return  for  its  tw- 
slSe  year  ending  December  81,  1983.  du^g 
wblto  yeer  It  places  to  service  used  sectira 
38  pro^y  costing  8100.000. 

31,  1962,  P  owns  aU  the  outstanding  stock 
of  8,  a  domestic  corporation  which  fiw  a 
separate  Income  tax  return  for  toe  fiscal 
year  ending  September  30,  1968.  P  reaves 
"  no  «tenslon  of  time  for  fiUng  Its  return 
due  March  16,  1963.  Stooe  the  taxable  yw 
of  8  within  which  faUs  December  31,  1M2 
(the  last  day  of  P's  taxable  year)  ends  later 
February  14,  1968  (the  80to  day  pr^ 
ceding  the  date  on  which  Ph  return  Is  due), 

8  estimates  toe  cost  erf  used  section  88  pn^ 
erty  whlto  wlU  he  placed  to  service  during 
Its  year.  On  the  basis  of  the  facts  8^d 
dreunurtanees  known  as  of  toe  time  of  toe 
••tlinate,  8  estlmatea  that  It  will  place  to 
gill  Tiirn  during  suto  year  used  section  88 
property  costing  8160,000.  . 

(11)  Ths  coat  of  umd  section  88  propwtf 
taken  Into  account  by  P  and  8  ^ 

spectlve  taxable  years  may  not  exceed  ^300 

X$6030oYre^;iecttvely.  If  B  actually  placet 
to  eervloe  durtog  tte  taxable  year  used  sec- 


8  1  48-4  Election  of  lessor  of  new  sec-  goU 

*  tkm  38  property  to  treat  lessee  as  ^h] 

purchaser.  8081 

(a)  In  general.  Under  section  48(d).  tot 
a  lessor  of  property  mayjdect  to 
the  lessee  of  such  property  as  haviM 

purchased  such  property  fOT  pu^es^  ^ 

tiie  credit  allowed  by  section  M  if  the 
following  conditions  are  sa^^-  coi 

(1)  The  property  miwt  he  ^ti^38  ^ 
nroDerty”  in  the  hands  of  the  lesso^ 
tiiat  is,  it  must  be  property  erl 

to  which  depreciation  (or  amorttotlon  . 
in  Ueu  of  depreciation)  is  allowable  to 
the  lessor,  it  must  have  a  usef^  lif e  ol 
4  years  or  more  in  his  hands,  ^d  In  ^ 

other  respect  it  must  meet  the  require- 
^Tri.48-1.  Thm.  for^ple.  g 
property  leased  by  a  ti( 

taxnaver  for  use  in  what  is  commonly 
SSSIb  i.  "industrial  park”  la  not  “ 
eligible  for  the  election  since,  itoder  & 

'^ph  (k)  of  §  1.48-1.  property  used  by  ^ 
a  governmental  unit  is  “o*  p 

property.  In  addition,  property  by  J 

the  lessee  ^ 

‘  United  States  is  not  eligible  for  the  ^ 
;  elwtion  since,  under  P^agr^/®^'  ^  z 
8  1.48-1,  such  pr<«)erty  is  not  section  38  ^ 

s  property.  For  purposes  of  thte  subpara^  ^ 

1  graph,  if  the  lessor  is  an  estate  or  trust  ^ 
1  ^Ireciation  (or  amortization  in  Ueu 
P  depreciatiem)  will  be  contidered  allow-  ' 
®  able  to  the  estate  or  trust  even  “  it  is  ^ 

1  apportioned  to  the  beneficiaries  or  otiier 

*  (2)  The  property  must  be  “new  sec- 
k-  tion  38  property”  (within  toe  meaning 
t-  of  5  1 48-2)  in  the  hands  of  the  lessor, 

«  that  is.  either  (1)  construction,  rec^- 
®  struction.  or  erecticoi  of  the  prope^ 

^  must  be  completed  by  the  lessor  after 

*  Decem^r  31.  1961.  or  (ii)  the  Pfop^ 

^  must  be  acquired  by  toe  les^  af  ter 

2  cemberSl.  1961,aiidtbeorlgln^userf 

m  such  property  iaust  commence  with  toe 
*r  lessor  and  after  such  date.  '  See  para- 
graph  (b)  of  this  section  for  the^pU- 
of  toe  rules  relating  to  “original 
T  use”  in  the  case  of  leased  prcHperty. 

^  (3)  The  property  would  constitute 

K  “new  section  38  property”  to  toe  lessee 
Dd  if  such  lessee  had  actually  purchased 
the  toe  property.  Thus,  toe 
to  available  if  toe  lessee  is  not  the  wtei^ 
*•  user  of  toe  property.  See  paragraph  Cb) 
of  this  section  for  toe  application  of  ^ 
^  rules  rdating  to  “original  use”  In 

case  Of  leased  proper^.  See  par^^ 
noo  (d)  of  this  section  for  toe  determination 
^  S  toe^tlmated  useful  life  of  leased 
property  in  the  hands  of  the  lessee, 
imt  statement  of  election  to  treat 

me-  the  lessee  as  a  purchaser  has  been  filed 


in  the  manner  and  within  the  ^e  pro¬ 
vided  In  paragrsph  (f)  or  (g)  of  this 

section.  M 

(5)  The  lessor  is  not  a  person  referred 
to  in  section  46(d),  that  te,  a  mutual 
savings  bank,  cooperative  bank,  or  do- 
building  and  loan  association  to 
^ch  section  593  applies;  a  regulated 
Investment  company  or  real  estate 
investment  trust  subject  to  taxation, 
under  subchapter  M,  chapter  1  of  the 
code;  or  a  cooperative  organization 
described  in  section  1381(a). 

(6)  In  case  of  property  possession, 
of  which  is  transferred  by  a  le^r  to  a 
lessee  before  February  26, 1964,  the  lessor 
ft.nd  lessee  do  not  join  In  filing  a  con¬ 
solidated  Income  tax  return  for  a  period 
which  Includes  toe  date  on  which  pos¬ 
session  of  such  property  is  transferred 
to  toe  lessee. 


The  election  may  be  made  on  a  property- 
by-property  basis  or  a  general  elation 
may  bei  made  with  respect-  to  each  t^- 
able  year  of  a  particular  lessee.  If  the 
conditions  of  this  paragraph  have  been 
met  toe  lessee  shall  be  treated  as  though 
be  were  the  actual  owner  of  toe  prop¬ 
erty  for  purposes  ot  toe  crecUt 
by  sectiem  38.  Thus,  the  lessee  shall  be 
entitled  to  the  credit  allowed  by  section 
38  with  respect  to  such  property  for  the 
(^vahift  year  in  which  he  places  such 
property  in  service,  and  toe  lesror  shall 
not^  entitled  to  a  credit  allowed  by  sec¬ 
tion  38  with  respect  to  such  property. 
Moreover,  if  toe  leased  property  is  dis- 
^of  by  toe  lessee,  or  if  l^therwise 
to  be  section  38  htap^y  in  his 
vnkTwiK  the  property  wlU  be  subject  to  the 
proviaiems  of  section  47  (relating  to  early 

dispositions,  etc.) .  . 

(b)  Original  use.  For  purposes  of  this 

section  only,  toe  lessor  and  toe  le^e 
.  may  both  be  considered  as  toe  origi^l 
users  of  an  item  of  leased  prope^.  The 

■  determination  of  whetoer  the  lessor 
;  qualifies  as  toe  original  user  of  leased 
^  property  shall  be  made  under  paragraph 
:  (bHT)  of  i  1.48-2.  The 

“  of  whether  toe  lessee 

^  or^dnal  user  of  leased  ^ 

made,  under  P«wapb 

■  S  1.48-2.  as  if  the  lessee  actually  pur- 
®  chased  the  property.  Thus,  the  lessM 
’  would  not  be  considered  the  original 
;  user  of  toe  property  if  it  has 

y  viously  used  by  the  lessor  or*  another 
per^.  or  if  it  is  reconstructed,  rebmlt. 

^  OT  reconditioned  property.  However,  the 
^  lessee  would  be  considered  toe  origin^ 
^  user  if  he  Is  toe  first  person  to  us®  the 
property  for  its  intended  function. 

Thus,  toe  fact  that  the  lessor  m^  have. 

H  for  example,  tested,  stored,  or  attemp^ 
^  to  lease  toe  property  to  other  P®F^"^ 
win  not  preclude  the  lessee  from  being 
‘t®  considered  toe  original  user. 

®®  (c)  Basis  of  leased  property  (y 

GeneralnOe.  If  a  valid  elect!  w  is  m^e 
under  this  section,  the  amount  of  quah^ 
S  fled  investment  under  section  «(c)  wito 

respect  to  the  leased  property  ^ 
^  demined  by  reference  to  the  basis  of 
5k  such  property  In  the  hands  of  the  les^ 
as  determined  under  subparagraph  U) 

^  “  “rTSSs  paragraph,  whichever  IS 

eat  ^^2)  Property  transferred 

Sd  ruary26,m4.  (1)  In  toe  case  of  leased 
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property  possession  of  which  is  trans¬ 
ferred  to  the  lessee  before  February  26. 
1964,  unless  subdivision  (ii)  of  this  sub- 
paragraph  applies,  the  basis  of  the  prop¬ 
erty  in  the  hands  of  the  lessee  shall  be 
the  baks  of  the  property  in  the  hands  of 
the  lessor. 

(ii)  If  the  property  was  constructed 
by  the  lessor  (or  by  a  corporation  which 
controls  or  is  controlled  by  the  lessor 
within  the  meaning  of  section  368(c)), 
the  basis  of  the  property  in  the  hands 
of  the  lessee  shall  be  an  amount  equal 
to  the  fair  market  value  of  such  property 
on  the  date  possession  is  transferred  to 
the  lessee.  The  term  “constructed”  shall 
be  given  its  commonly  accepted  meaning, 
that  is,  to  build,  manufacture,  or  erect 
something  which  did  not  theretofore 
exist.  Thus,  reconstruction,  rebuilding, 
or  reconditioning  does  not  constitute 
“construction”.  However,  it  is  not  nec¬ 
essary  that  the  materials  used  in  con¬ 
struction  be  new  in  use. 

(3)  Property  transferred  after  Febru¬ 
ary  25,  1964.  (i)  In  the  case  of  leased 
property  possession  of  which  is  trans¬ 
ferred  to  the  lessee  after  February 
25,  1964,  rmless  subdivision  (ii)  of  this 
subparagraph  applies,  the  basis  of  the 
pr<K>erty  in  the  hands  of  the  lessee  shall 
be  an  amoimt  equal  to  the  fair  market 
value  of  such  property  on  the  date  pos¬ 
session  is  transferred  to  the  lessee. 

(ii)  If  the  property  is  leased  by  a  cor¬ 
poration  which  is  a  member  of  an  afiUi- 
ated  group  (within  the  meaning  of  para¬ 
graph  (f)  (5)  of  S  1.46-1)  to  another  cor¬ 
poration  which  is  a  member  of  the  same 
affiliated  group  on  the  date  possession  of 
the  property  is  transferred  to  the  lessee, 
the  basis  of  the  property  in  the  hands  of 
the  lessee  shall  be  the  basis  of  the  prop¬ 
erty  in  the  hands  of  the  lessor. 

(d)  Estimated  useful  life  of  leaded 
property.  The  estimated  useful  life  to 
the  lessee  of  pr<g)erty  subject  to  the  elec¬ 
tion  shall  be  deemed  to  be  the  estimated 
useful  life  in  the  hands  of  the  lessor  for 
purposes  of  computing  depreciation,  re¬ 
gardless  of  the  term  of  the  lease.  The 
lessor  shall  determine  the  estimated  use¬ 
ful  life  of  each  leased  property  on  an 
individual  basis  even  though  multiple 
asset  accounts  (including  guideline  class 
accounts  described  in  Revenue  Proce¬ 
dure  62-21)  are  used.  However,  in  the 
case  of  assets  similar  in  kind  contained 
in  a  multiple  asset  account,  the  lessor 
shall  assign  to  each  of  such  assets  the 
average  useful  life  of  such  assets  used  in 
computing  depreciation.  Thus,  for  ex¬ 
ample,  if  during  a  taxable  year  a  lessor 
leases  10  similar  trucks  with  an  average 
estimated  useful  life  for  depreciation 
purposes  of  7  years,  based  on  an  esti¬ 
mated  range  of  6  to  8  years,  he  must  as¬ 
sign  a  useful  life  of  7  years  to  each  of  the 
10  trucks. 

(e)  Lessor  itself  a  lessee.  If  the  lessor 
of  property  is  itself  a  lessee  who  is 
treated,  under  this  section,  as  having 
purchased  such  property,  and  such  sub- 
le^r  makes  a  valid  selection  under  this 
section  to  treat. the  sublessee  as  a  pur¬ 
chaser,  then  the  basis  and  estimated  use¬ 
ful  life  of  such  property  in  the  hands  of 
ibe  sublessee  shall  be  determined  un- 
^er  paragraphs  (c)  and  (d)  of  this  sec¬ 
tion  as  if  the  original  lessor  had  leased 


the  property  directly  to  the  sublessee  on 
the  date  possessi(m  of  the  property  is 
transferred  to  the  sublessee.  Thus,  for 
example,  if  on  March  1,  1964,  corpora¬ 
tion  X  leases  property  to  corporation  Y, 
which  in  turn  subleases  the  property  to 
Individual  A  (who  is  the  first  person  to 
use  the  property  for  its  intended  fxme- 
tiem) .  and  if  both  X  and  T  make  valid 
elections  under  this  section,  the  basis  of 
the  property  to  A  is  equal  to  its  fair  mar¬ 
ket  value  on  the  date  on  which  posses¬ 
sion  is  transferred  from  Y  to  A  (regard¬ 
less  of  whether  X  and  Y  are  members  of 
the  same  affiliated  group) ,  and  its  esti¬ 
mated  useful  life  to  A  is  the  estimated 
useful  life  in  the  hands  of  X. 

(f)  Property-by-property  election — 

(1)  Manner  of  making  election.  The 
election  of  a  lessor  with  respect  to  a  par¬ 
ticular  property  (or  properties)  shall  be 
made  by.  filing  a  statement  with  the  les¬ 
see,  signed  by  the  lessor  and  including 
the  written  consent  of  the  lessee,  con¬ 
taining  the  following  information: 

(1)  The  name,  address,  and  taxpayer 
account  number  of  the  lessor  and  the 
lessee; 

(ii)  The  district  director’s  office  with 
which  the  income  tax  returns  of  the  les¬ 
sor  and  the  lessee  are  filed; 

(iii)  A  description  of  each  property 
with  respect  to  which  the  election  is  be¬ 
ing  made; 

(iv)  The  date  on  which  possession  of 
the  property  (or  properties)  is  trans¬ 
ferred  to  the  lessee; 

(v)  The  estimate  useful.life  category 
of  the  property  (or  properties)  in  the 
hands  of  the  lessor,  that  is,  4  years  or 
more  but  less  than  6  years,  6  years  or 
more  but  less  than  8  years,  or  8  years  or 
more;  except  that,  in  the  case  of  prop¬ 
erty  possession  of  which  is  transferred  to 
the  lessee  before  January  1,  1964,  the 
lessor  may,  at  his  option,  use  the  esti¬ 
mated  useful  life  of  the  property  (or 
properties)  in  the  hands  of  the  lessor 
expressed  in  terms  of  years; 

(vi)  The  basis  of  the  leased  property 
in  the  hands  of  the  lessee  (or  sublessee) 
as  determined  under  paragraph  (c)  of 
this  section;  and 

(vli)  If  the  lessor  is  itself  a  lessee. 
the.name,  address,  and  taxpayer  account 
number  of  the  original  lessor,  and  the 
.district  director's  office  with  which  the 
income  tax  return  of  such  original  les¬ 
sor  is  filed. 

(2)  Time  for  making  election.  The 
statement  referred  to  in  subparagraph 
(1)  of  this  paragraph  shall  be  filed  with 
the  lessee  on  or  before  the  60th  day  after 
possession  of  the  property  is  transferred 
to  the  lessee,  or  on  or  before  July  15, 
1964,  whichever  is  later. 

(3)  Election  is  irrevocable.  An  elec¬ 
tion  under  this  paragraph  shall  be  irrev¬ 
ocable  as  of  the  time  the  statement 
referred  to  in  subparagraph  (1)  of  this 
paragraph  is  filed  with  the  lessee. 

(g)  General  election — (1)  In  general. 
In  lieu  of  making  elections  on  a  prop- 
erty-by-property  basis  in  the  manner 
and  time  prescribed  in  paragraph  (f)  of 
this  section,  a  lessor  may.  with  respect 
to  a  particular  taxable  year  of  a  particu¬ 
lar  lessee,  make  a  general  election  to 
treat  such  lessee  as  havii^  purchased  all 
properties  possession  of  which  is  trans¬ 


ferred  under  lease  by  the  lessor  to  the 
lessee  during  such  taxable  yecu:  of  the 
lessee.  An  election  under  this  paragraph 
may  be  made  only  with  respect  to  tax¬ 
able  years  of  a  lessee  ending  after  March 
31,  1963,  and  only  with  respect  to  prop¬ 
erties  possession  of  which  is  transferred 
under  lease  to  such  lessee  after  such 
date. 

(2)  Manner  and  time  for  making  gen¬ 
eral  election.  The  general  election  of  a 
lessor  with  respect  to  a  taxable  year  of 
a  lessee  shall  be  made  by  filing  a  state¬ 
ment  with  the  lessee,  signed  by  the  lessor 
and  including  the  written  consent  of  the 
lessee,  on  or  before  the  60th  day  after 
the  first  transfei;  under  lease  (during 
such  year)  to  the  lessee  of  possession  of 
property  eligible  for  the  general  election 
under  subparagraph  (1)  of  this  para¬ 
graph,  or  on  or  before  July  15,  1964, 
whichever  is  later.  Such  statement  of 
general  election  shall  contain: 

(i)  The  name,  address,  and  taxpayer 
account  number  of  the  lessor  and  the 
lessee; 

(ii)  The  taxable  year  of  the  lessee 
with  respect  to  which  such  general  elec¬ 
tion  is  made; 

(iii)  The  district  director’s  office 
with  which  the  income  tax  returns  of 
the  lessor  and  the  lessee  are  filed; 

(iv)  If  the  lessor  is  itself  a  lessee,  the 
name,  address,  and  taxpayer  accoimt 
number  of  the  original  lessor,  and  tht 
district  director’s  office  with  which  the 
income  tax  return  of  such  original  lessor 
is  filed. 

(3)  Election  is  irrevocable.  A  gen¬ 
eral  election  under  this  paragraph  shall 
be  irrevocable  as  of  the  time  the  state¬ 
ment  referred  to  in  subparagraph  (2) 
of  this  paragraph  is  filed  with  the  lessee 
and  shall  be  binding  on  the  lessor  and 
the  lessee  for  the  entire  taxable  year  of 
the  lessee  witix  respect  to  which  such 
general  election  is  made. 

(4)  Information  requirement.  If  a 
lessor,  with  respect  to  a  taxable  year  of 
a  lessee,  makes  a  general  election  imder 
this  paragn^h,  such  lessor  shall  provide 
such  lessee,  on  or  before  the  60th  day 
after  the  last  day  of  the  lessee’s  taxable 
year,  or  on  or  before  July  15,  1964, 
whichever  is  later,  with  a  statement  (or 
statements)  containing  the  information 
required  by  paragraph  (f)  (1)  (iii),  (iv), 

(v)  and  (vi)  of  this  section  with  respect 
to  all  properties  possession  of  which  is 
transferred  under  lease  by  the  lessor  to 
the  lessee  during  such  taxable  year. 

(h)  Signature.  The  statement  re¬ 
ferred  to  in  paragraph  (f)  (1)  or  (g)  (2) 
of  this  section  shall  not  be  valid  unless 
signed  by  both  the  lessor  and  the  lessee. 
The  signature  of  the  lessee  shall  con¬ 
stitute  the  consent  of  the  lessee  to  the 
election.  The  statement  shall  be  signed 
by  the  taxpayer  or  a  duly  authorized 
agent  of  the  taxpayer.  For  purposes  of 
this  section,  a  facsimile  signature  may  be 
used  in  Ueu  of  a  signature  manually 
executed  and,  if 'used,  shall  be  as  binding 
as  a  signature  manually  executed. 

(1)  [Reserved] 

(j)  Record  requirements.  The  lessor 
and  the  lessee  shall  keep  as  a  part  of 
their  records  the  statement  referred  to 
in  paragraph  (f)(1).  or  the  statements 
referred  to  in  paragraphs  (g)(2)  and 
(g)  (4) ,  of  this  section.  The  lessor  shall 
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attach  to  his  income  tax  return  a  sum¬ 
mary  statement  of  ah  property  leased 
during  his  taxable  year  with  respect  to 
which  an  election  is  made.  HOweyer,  if 
the  due  date  ot  the  return  (including 
extensions  of  time)  is  before  July  15, 
1964.  the  summary  statement  may  be 
filed  on  or  before  such  date  with  the 
district  director  with  whom  the  return 
has  been  filed.  Such  sumipary  state¬ 
ment  Shan  contain  the  following  infor¬ 
mation:  (1)  The  name,  address,  and 
taxpayer  account  number  of  the  lessor: 
and  (2)  In  numerical  account  number 
order,  each  lessee’s  account  number, 
name,  uid  address,  the  estimated  useful 
life  category  of  the  property  (or.  if  i^pli- 
cable,  the  estimated  useful  life  expressed 
in  years) ,  and  the  basis  or  fair  market 
value  of  the  property,  whichever  is 
applicable. 

(k)  Adjustment  of  rental  deductions — 
(1)  In  general.  The  rules  of  this  para¬ 
graph  apply  only  to  section  38  property 
placed  in  service  before  January  1,  1964, 
and  with  resi>ect  to  any  such  property 
only  for  taxable  years  of  a  lessee  be¬ 
ginning  before  January  1.  1964.  If  a 
lessor  makes  a  valid  election  imder  this 
section  with  respect  to  property  placed 
in  service  by  the  lessee  before  January 
1,  1964,  section  48(g)  and  S  1.48-7  (re¬ 
lating  to  adjustments  to  basis  of  prop¬ 
erty)  shall  not  apply  to  the  lessor  with 
respect  to  such  property.  Thus,  the 
lessor  is  not  required  to  reduce  under 
section  48(g)  (1)  the  basis  of  such  prop¬ 
erty.  However,  if  such  an  election  is 
made,  ttie  deductions  otherwise  allowable 
under  section  162  to  the  lessee  for 
amounts  paid  or  accrued  to  the  lessor 
under  the  lease  shall  be  adjusted  in  the 
manner  provided  in  this  paragraph.  For 
special  adjustment  for  taxable  years 
beginning  after  December  31,  1963,  see 
section  203(a)  (2)  (B)  of  the  Revenue  Act 
of  1964  (78  Stat.  33) . 

(2)  Decrease  in  rental  deduction.  (1) 
The  deductions  otherwise  allowable  im¬ 
der  section  162  to  the  lessee  for  amounts 
paid  or  accrued  to  the  lessor  under  the 
lease  with  respect  to  leased  property 
placed  in  service  before  January  1, 1964, 
shall  be  decreased  imder  subdivision  (ii) 
or  (iii)  of  this  subparagraph,  whichever 
is  applicable,  by  an  amount  determined 
by  reference  to  the  credit  earned  on  the 
leased  property.  TTie  “credit  earned” 
on  the  leased  property  is  determined  by 
multiplsdng  the  quaUded  investment  (as 
defined  in  section  46(c) )  with  respect  to 
such  property  by  7  percent.  Thus,  the 
credit  earned  (and  the  decrease  in  de¬ 
ductions)  is  determined  without  regard 
to  the  limitation  based  on  tax  which, 
under  section  46(a)(2),  may  limit  the 
amount  of  the  credit  the  lessee  may  take 
into  account  in  any  one  year. 

(11)  If,  in  the  case  of  property  placed 
in  service  before  January  1,  1964,  the 
lessor,  imder  paragraph  (f )  (1)  (v)  of  this 
section,  supplies  the  lessee  with  the  use¬ 
ful  life  of  such  property  expressed  in 
years,  then  for  each  taxable  year  begin¬ 
ning  before  January  1,  1964.  any  part  of 
which  falls  within  a  period  beginning 
with  the  month  in  which  the  leased  prop¬ 
erty  Is  placed  in  service  by  the  lessee  and 
ending  with  the  close  of  the  estimated 
useful  life  of  such  property  (as  deter¬ 
mined  imder  paragraph  (d)  of  this  sec¬ 


tion),  the  lessee  shall  decrease  the 
deduction  otherwise  allowable  under 
section  162  for  each  such  taxable  year 
with  respect  to  such  pngjerty.  The  de¬ 
crease  for  each  such  taxable  year  shall 
be  equal  to  (a)  the  credit  earned,  divided 
by  (b)  the  estimated  useful  life  of  the 
property  (expressed  In  months) ,  multi¬ 
plied  by  (c)  the  number  of  calendar 
months  in  which  the  leased  property 
was  held  by  the  lessee  during  such  tax¬ 
able  year.  Thus,  if  leased  property  with 
a  ba^s  of  $27,000  in  the  hands  of  a 
calendar-year  lessee,  and  with  an  esti¬ 
mated  useful  life  of  10  years,  is  placed  in 
service  by  the  lessee  on  July  15, 1963,  the 
lessee  mast  decrease  his  section  162  de¬ 
duction  with  respect  to  the  leased  prop¬ 
erty  for  the  taxable  year  1963  by  $94.50 
($1,890  credit  earned,  divided  by  120, 
multiplied  by  6). 

(iii)  If,  in  the  case  of  property  placed 
in  service  before  January  1,  1964,  the 
lessor,  under  paragraph  (f)  (1)  (v)  of  this 
section,  supplies  the  lessee  with  the  use¬ 
ful  life  category  of  such  property,  then 
for  each  ^taxable  year  begliming  before 
January  1, 1964,  during  a  period  equal  to 
the  shortest  life  of  the  useful  life  cate¬ 
gory  used  by  the  lessee  in  computing 
qualified  investment  under  section  46(c) 
with  respect  to  the  leased  property,  the 
lessee  shall  decrease  the  deduction  otiier- 
wlse  allowable  under  section  162  for  such 
taxable  year  with  respect  to  such  prop¬ 
erty.  The  decrease  for  each  such  tax¬ 
able  year  shall  be  equal  to  the  credit 
earned  divided  by  such  shortest  life,  that 
is.  4.  6,  or  8.  Such  decreases  shall  begin 
with  the  taxable  year  during  which  the 
lessee  places  the  property  In  service. 
Thus,  if  pleased  property  with  a  basis  of 
$30,000  to  the  lessee,  and  an  estimated 
useful  life  falling  within  the  4  years  or 
more  but  less  than  6  years  useful  life 
category,  is  placed  in  service  by  the  lessee 
within  the  lessee’s  taxable  year  ending 
December  31.' 1962,  the  lessee  must  de¬ 
crease  his  section  162  deduction  with 
respect  to  the  leased  property  for  each 
of  the  taxable  years  1962  and  1963  by 
$175  ($700  credit  earned  divided  by  4). 

(iv)  To  the  extent  that  a  required  de¬ 
crease,  under  subdivision  (li)  or  (iii)  of 
this  subparagraph,  is  not  taken  into 
account  for  any  taxable  year  beginning 
before  January  1,  1964,  because  the 
deduction  otherwise  allowable  under  sec¬ 
tion  162  for  such  taxable  year  with 
respect  to  the  leased  ^property  is  less 
than  the  required  decrease  for  such  tax¬ 
able  year,  then  the  balance  of  the  re¬ 
quired  decrease  not  taken  into  accoimt 
for  such  taxable  year  shall  decrease  the 
amount  otherwise  allowable  as  a  deduc¬ 
tion  under  section  162  with  respect  to 
such  property  for  the  next  succeeding 
taxable  year  (or  years)  beginning  before 
January  1.  1964,  if  any,  for  which  a 
deduction  is  allowable  with  respect  to 
such  property.  Thus,  if  the  required 
decrease  with  respect  to  leased  property 
is  $200  for  1962  but  the  lessee’s  deduction 
otherwise  allowable  under  section  162  for 
such  taxable  year  with  respect  to  such 
property  is  only  $50,  the  balance  of  $150 
must  be  applied  in  1963  to  decrease  the 
deduction  otherwise  allowable  to  the 
lessee  with  respect  to  the  leased  property 
for  such  taxable  year. 


(v)  See  paragraph  (b)  of  i  1.48-7  for 
reduction  of  basis  in  the  case  of  an  actual 
purchase  of  leased  property  by  a  lessee 
(in  a  taxable  year  of  such  lessee 
beginning  before  January  1.  1964)  who 
has  been  treated  as  a  piuohaser  of  such 
property  imder  this  section. 

(3)  Increase  in  rental  deduction.  If, 
in  any  taxable  year  of  a  lessee  beginning 
before  Jsmuary  1. 1964,  section  47  applies 
(because  ~of  an  early  disposition,  etc.,  of 
the  leased  property)  to  property  which 
is  subject  to  a  valid  election  imder  this 
section,  and  if  as  a  result  of  the  applica¬ 
tion  of  section  47  the  lessee’s  tax  for  the 
tumble  year  is  increased  or  a  credit 
carryback  or  carryover  is  adjusted,  then 
an  appropriate  increase  in  the  lessee’s 
deduction  otherwise  allowable  under 
section  162  for  such  taxable  year  with 
respect  to  the  leased  property  shall  be 
made.  ' 

(1)  Examples.  The  provisions  of  this 
section  may  be  illustrated  by  the  follow¬ 
ing  examples: 

Example  ( i ) .  X  Corporation,  is  engaged  in 
the  btisinees  of  manufacturing  and  leasing 
new  and  reconstructed  equipment  which  in 
its  hands  has  an  estimated  usefiU  life  of  12 
years.  After  December  31.  1961,  X  Corpora¬ 
tion  constructs  machine  no.  1  at  a  cost  of 
$20,000  and  reconstructs  machine  no.  2  at 
a  cost  of  $5,000.  On  February  16,  1962,  T 
Corporation,  a  calendar-year  taxpayer,  leases 
both  machines  from  X  Corporation  and 
places  them  in  service.  The  fair  market 
value  of  machine  no.  1  on  the  date  on  which 
possession  is  transferred  to  Y  is  $25,200.  Ma¬ 
chine  no.  1  would  qualify  as  new  section  38 
property  in  Y’s  hands  if  it  had  been  pur¬ 
chased  by  Y.  If  X  elects  to  treat  Y  as  the 
purchaser  of  machine  no.  1,  under  paragraph 
(c)(3)<U)  of  this  section  such  machine  will 
have  a  basis  of  $25,200  in  Y’s  hands.  Under 
paxagriq>h  (f)  (1)  (v)  of  this  section,  X  sup- 
pUes  Y  with  an  estimated  useful  life  (tf  12 
years  (e^ressed  in  years  rather  than  useful 
life  category)  with  respect  to  machine  no.  1 
for  prirposes  of  determining  Y’s  qualified  in¬ 
vestment.  Y’s  credit  earned  with  respect  to 
the  property  is  $1,764  (7  percent  of  $25,200). 
Under  paragraph  (k)  (2)  (U)  of  this  section, 
Y’s  deduction  attributable  to  the  leased  prop¬ 
erty  for  1962  will  be  decreased  by  $134.75 
(credit  earned  of  $1,764,  divided  by  144, 
miiltiplied  by  11),  and  for  1963  such  de¬ 
duction  will  be  decreased  by  $147  ($1,764, 
divided  by  144,  multiplied  by  12) .  The  elec¬ 
tion  is  not  avaUable  with  respect  to  machine 
no.  2  since  a  reconstructed  machine  would 
not  constitute  new  section  38  property  If  Y 
had  purchased  it.  In  such  case,  while  X 
cannot  make  the  election  to  treat  Y  as  a 
purchaser.  X  would  be  entitled  to  a  credit 
imder  section  38  based  on  its  expenditure  of 
$5,000  as  an  Investment  in  new  section  38 
property,  since  such  amount  represents  cost 
of  reconstruction  after  December  31,  1961. 

Example  (2).  Assume  the  same  facts  as 
in  example  (1)  except  that  under  paragraph 
(f)  (1)  (V)  of  this  section,  X  supplies  Y  with 
an  estimated  useful  life  category  of  8  years 
or  more  (rather  than  an  estimated  useful 
life  expressed  in  years)  with  respect  to 
machine  no.  1  for  purposes  of  determining 
Y’s  qualified  investment.  Under  paragraph 
(k)(2)(Ul)  of  this  section,  Y’s  deduction 
attributable  to  the  leased  property  will  be 
decreased  by  $220.60  (credit  earned  of  $1,764, 
divided  by  8)  for  each  of  its  taxable  years 
1962  and  1963. 

§  1.48—5  Electing  small  business  corpo¬ 
rations. 

(a)  In  general.  (1)  In  Uie  case  of  an 
electing  small  business  corporation  (as 
defined  In  section  1371(b) ).  the  basis  of 
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“new  section  38  propert3r”  and  the  cost 
of  “used  section  38  pr(^rty”  placed  in- 
service  during;  the  taxable  year  shall  be 
apportioned  pro  rata  among  the  persons 
who  are  shareholders  of  such  corpora¬ 
tion  on  the  last  day  of  such  corporation’s 
taxable  year.  Section  38  property  shall 
not  (by  reason  of  such  apportionment) 
lose  its  character  as  new  section  38  prop¬ 
erty  or  used  section  38  property,  as  the 
case  may  be.  The, estimated  useful  life 
of  such  property  in  the  hands  of  a  share¬ 
holder  shall  be  deemed  to  be  the  esti¬ 
mated  useful  life  of  such  property  in  the 
hands  of  the  electing  small  business 
corporation.  The  bases  of  all  new  sec¬ 
tion  38  properties  which  have  a  useful 
life  falling  within  a  particular  useful 
life  category  shall  be  aggregated;  like¬ 
wise,  the  cost  of  all  used  section  38  prop¬ 
erties  which  have  a  useful  life  falling 
within  a  particular  useful  life  category 
Shan  be  aggregated.  The  total  bases  of 
new  section  38  properties  within,  each 
useful  life  category  and  the  total  cost  of 
used  section  38  properties  within  each 
useful  lile  category  shall  be  apportioned 
separately.  The  useful  life  cat^ories 
are:  (i)  4  years  or  more  but  less  than 
6  years;  (ii)  6  years  or  more  but  less 
than  8  years;  and  (iii)  8  years  or  more. 
There  shall  be  apportioned  to  each  per¬ 
son  who  is  a  shareholder  of  the  elect¬ 
ing  small  business  corporation  on  the 
last  day  ol  the  taxable  year  of  such  cor¬ 
poration,  for  his  taxable  year  in  which 
or  with  which  the  taxable  year  of  such 
corporation  ends,  his  pro  rata  share  of 
the  total  bases  of  new  section  38  proper¬ 
ties  within  each  useful  life  category,  and 
his  pro  rata  share  of  the  total  cost  of 
used  section  38  properties  within  each 
useful  life  category.  In  determining  who 
are  shareholders  of  an  electing  small 
business  corporation  on  the  last  day  of 
its  taxable  year,  the  rules  of  paragraph 
(d)  (1)  of  8  1.1371-1  and  of  paragraph 
(a)  (2)  of  8  1.1373-1  shall  apply. 

(2)  The  total  cost  of  \ised  section  38 
property  that  may  be  apportioned  by  an 
electing  small  business  corporation  to 
its  shareholders  for  any  Uucable  year  of 
such  corporation  shall  not  exceed  $50,- 
000.  If  the  total  cost  of  used  section  38 
property  placed  in  service  during  the 
taxable  year  by  the  electing  small  busi¬ 
ness  corporation  exceeds  $50,000  such 
corporation  must  select,  under  para¬ 
graph  (c)  (4)  of  8  1.48-3,  the  used  sec¬ 
tion  38  property  the  cost  of  which  is  to 
be  apportioned  to  its  shareholders. 

(3)  A  shareholder  to  whom  the  basis 
(or  cost)  of  section  38,  proper^  is  ap¬ 
portioned  shall,  for  purposes  of  the  credit 
allowed  by  section  38,  be  treated  as  the 
taxpayer  with  respect  to  such  property. 
Thus,  the  total  cost  of  used  section  38 
property  apportioned  to  him  by  the  elect¬ 
ing  small  business  corporation  must  be 
taken  into  account  as  cost  of  used  sec¬ 
tion  38  property  in  determining  whether 
the  $50,000  limitation  on  the  cost  of  used 
section  38  property  which  may  be  taken 
into  accoimt  by  the  shareholder  in  com¬ 
puting  qu£tlifleid  investment  for  any  tax¬ 
able  year  is  exceeded.  If  a  ^shareholder 
takes  into  account  in  determining  his 
Qualified  investment  any  portion  of  the 
basis  (or  cost)  of  section  38  property 
placed  in  service  by  an  electing  small 
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business  corporation  and  if  such  prop¬ 
erty  subsequently  is  dtq^osed  of  or  other¬ 
wise  ceases  to  be  section  38  property  in 
the  hands  of  the  corporation,  such  share¬ 
holder  ftbaii  be  subject  to  the  provisions 
of  section  47. 

(b)  Summary  statement.  An  electing 
small  business  corporation  shall  attach 
to  its  return  a  statement  showing  the 
apportionment  to  each  shareholder  of 
the  total  bases  of  new,  and  the  total 
cost  of  used,  section  38  properties  within 
each  useful  life  category. 

(c)  Example.  This  section  may  be 
illustrated  by  the  following  example: 

Example.  (1).  X  Corporation,  an  electing 
smaU  business  corporation  whicb  makes  its 
return  on  the  basis  of  the  calendar  year, 
acquires  and  places  in  service  on  June  1, 
1962,  three  jaew  assets  which  qualify  as 
new  section  38  property  and  three  used 


Assume  that  shareholders  A,  B  and  C  did 
not  place  in  service  during  their  taxable 
years  in  which  falls  Dec^nber  31,  1962  (the 
last  day  of  X  Corporation’s  taxable  year)  any 
section  38  property  and  that  such  sharehold¬ 
ers  did  not  own  any  interests  in  other  elect¬ 
ing  small  business  corporations,  partnerships, 
estates,  or  trusts.  Under  section  46(c),  the 
qualified  investment  of  shareholder  A  is 
$23,400,  of  shareholder  B  is  $15,600,  and  of 
shareholder  C  is  $39,000,  computed  as 
follows: 


Shasxholdeb  a 


Basis  (or  cost) 

Applicable 

percentage 

Qualified 

invest¬ 

ment 

ii8mo<iiew^ _ 

88H 

100 

66J< 

100 

$6,000 

9,000 

4,800 

8,600 

fSDOO  _ 

KSOClirwA)..  _  _ 

tt.AOO  fnaed) _ 

Total _ 

23,400 

Shabxholdeb  B 


tl2j000  fnewl _ 

83H 

100 

66« 

100 

$4,000 

6,000 

3,200 

2,400 

$6i)00  fnewll-  _ 

i4SOO<iiiK(b _  _ 

82.400  (uiwdl  ... 

Total  _  _ .  _ 

15,600 

Shabxholdeb  O 


8301100  (newl _ 

33H 

100 

mi 

100 

$10,000 

16,000 

8,000 

6,000 

8l5il00  (newl-_-  .  .  . 

812^100  _ 

86.000  (liaedl _ 

Total _  _ 

30^000 

§  1.48-6  Estates  and  trusts. 


(a)  In  general.  (1)  In  the  case  of  an 
estate  or*txust,  the  basis  of  “new  section 
38  property”  and  the  cost  of  “used  sec¬ 
tion  38  property”  placed  In  service  during 
the  taxable  year  shall  be  apportioned 
among  the  estate  or  trust  and  its  bene¬ 
ficiaries  on  the  basis  of  the  income  of 
such  estate  or  trust  allocable  to  each. 
Section  38  property  ifiiall  not  (by  reason 


assets  which  qualify  as  used  section  88  prop¬ 
erty.  The  basis  of  each  new,  and  the  cost 
of  each  used,  section  38  property  and  the 
estimated  usefxil  life  of  each  property  are 
as  foUows: 


Asset  No. 

Basis  (or 
cost) 

Estimated 
useful  life 

1  (new) _ 

$30,000 

4  years. 

2  (new) _  ... 

30,000 

4  years. 

3  (new) _ 

30,000 

8  years. 

4  (used) _ _ _ _ 

12,000 

6  years. 

6  (used) . . . . 

12,000 

6  years. 

6  (used) _  _ 

12,000 

8  years. 

On  DecembOT  31,  1962,  X  Corporation  has  10 
shares  of  stock  outstanding  which  are  owned 
as  follows:  A  owns  3  shares,  B  owns  2  shares, 
and  C  owns  5  shares. 

(2)  Under  this  section,  the  total  bases 
of  the  new,  and  the  total  cost  of  the  used, 
section  38  properties  are  apportioned  to  the 
shareholders  of  X  Corporation  as  follows: 


of  such  apportionment)  lose  its  char¬ 
acter  as  new  section  38  property  or  used 
section  38  property,  as  the  case  may  be. 
The  estimated  useful  life  of  such  prop¬ 
erty  in  the  hands  of  a  beneficiary  shall 
be  deemed  to  be  the  estimated  useful 
life  of  such  property  in  the  hands  of  the 
estate  or  trust.  The  bases  of  all  new 
section  38  properties  which  have  a  use¬ 
ful  life  falling  within  a  particular  useful 
life  category  shall  be  aggregated;  like¬ 
wise,  the  cost  of  all  used  section  38  prop¬ 
erties  which  have  a  useful  life  falling 
within  a  particular  useful  life  category 
shall  he  aggregated.  The  total  bases  of 
new  section  38  properties  within  each 
useful  life  category  and  the  total  cost  of 
used  section  38  properties  within  each 
useful  life  category  shall  be  apportioned 
separately.  The  useful  life  categories 
are:  (i)  4  years  or  more  but  less  than 
6  years;  (ii)  6  years  or  more  but  less 
than  8  years;  and  (iii)  8  years  or  more. 
There  shall  be  apportioned  to  the  estate 
or  trust  for  its  taxable  year,  and  to  each 
beneficiary  of  such  estate  or  trust  for  his 
taxable  year  in  which  or  with  which  the 
taxable  year  of  such  estate  or  trust  ends, 
his  share  (as  determined  imder  para¬ 
graph  (b)  of  this  section)  of  the  total 
bases  of  new  section  38  properties  within 
each  useful  life  category,  and  his  share 
of  the  total  cost  of  used  section  38  prop¬ 
erties  within  each  useful  life  category. 

(2)  The  total  cost  of  used  section  38 
property  that  may  be  apportioned  among 
an  estate  or  trust  and  its  beneficiaries 
for  any  taxable  year  of  such  estate  or 
trust  shall  not  exceed  $50,000.  If  the 
total  cost  of  used  section  38  property 
placed  in  service  during  the  taxable  year 
by  the  estate  or  trust  exceeds  $50,000, 
such  estate  or  trust  must  select,  under 
paragraph  (c)  (4)  of  §  1.48-3,  the  used 
section  38  property  the  cost  of  which  is 
to  be  apportioned  among  such  estate  or 
trust  and  its  ben^ciaries. 

(3)  A  beneficiary  to  whom  the  basis 
(or  cost)  of  section  38  property  is  appor- 


Useful  life  category 

New— 

4to6 

years 

New— 8 
years  or 
more 

Used— 

6to8 

years 

Used-8 
years  or 
more 

Total  hases  or  total  nost .  .  _  ^  .  .....  . .  _ 

$60,000 

$30,000 

$24,000 

$12,000 

Shareholder  A  (3/10)  ... 

18,000* 

12,000 

30,000 

9,000 

6,000 

16,000 

7,200 

4,800 

12,000 

3,600 

2,400 

6,000 

Shareholder  R  (2/10) .  .... _ _  .  .  . 

Shareholder  C  (5/10) _ 

RULES  AND  REGULATIONS 


Uoned  shall,  lor  purposes  of  the  credit  with  respect  to  the  total  cost  of  used 
allowed  bjr  section  38,  be  treated  as  the  section  38  pnH>ertie8.  apportioned  to 
ta^QMuer  with  req;>ect  to  such  luroperty.  such  estate  or  trust  under  paragn4>h 
Thus,  the  total  cost  of  used  section  38  (a)  of  this  section,  divided  by 

property  apportioned'  to  him  by  the  (3)  The  qualified  investment  with  re¬ 
estate  or  trust  must  be  taken  into  ac-  spect  to  the  total  bases  of  aU  new  sec- 
count  as  cost  of  used  section  38  property  tion  38  properties  plus  the  qualified  in- 
in  determining  whether  the  $50,000  vestment  with  respect  to  the  total  cost 
limitation  on  the  cost  of  used  property  of  all  used  section  38  properties,  appor- 
which  may  be  taken  into  accoimt  by  the  tloned  among  such  estate  or  trust  and 
beneficiary  in  computing  qualified  invest-  its-  beneficiaries, 
ment  for  any  taxable  year  is  exceeded. 

If  a  beneficiary  takes  into  accoimt  in 
determining  his  qualified  investment  any 
portion  of  the  basis  (or  cost)  of  section 
38  property  placed  in  service  by  an  estate 
or  trust  and  if  such  property  sub¬ 
sequently  is  'disposed  of  or  otherwise 
ceases  to  be  section  38  property  in  the 
hands  of  the  estate  or  trust,  such  bene¬ 
ficiary  shall  be  subject  to  the  provisions 
of  section  47. 

(4)  For  purposes  of  this  section,  the 
term  “beneficiary”  Includes  heir,  legatee, 
and  devisee. 

(b)  Share.  A  trust’s,  estate’s,  or 
beneficiary’s  share  of  the  total  bases  of 
new  section  38  properties,  and  the  total 
cost  of  used  section  38  properties,  within 
a  useful  life  category  shall  be— 

(1)  The  total  bases  of  new  (or  the 
total  cost  of  used)  section  38  properties 
which  have  a  useful  life  falling  within 
such  useful  life  category  plsiced  in  serv¬ 
ice  in  the  taxable  year  of  the  estate  or 
trust,  multiplied  by 

(2)  The  amount  of  income  allocable 
to  such  estate  or  trust  or  to  such  bene¬ 
ficiary  for  such  taxable  year,  divided  by 

(3)  The  sum  of  the  amounts  of  in¬ 
come  allocable  to  such  estate  or  trust 
and  all  its  beneficiaries  taken  into  ac¬ 
count  under  subparagraph  (2)  of  this 
paragraph. 

(c)  Limitation  based  on  amount  of 
tax.  Under  section  48 (f )  (3) ,  in  the  case 
of  an  estate  or  trust  the  $25,000  amount 
specified  in  section  46(a)  (2)  (A)  and 
(B),  relating  to  limitation  based  on 
amount  of  tax,  shall  be  reduced  for  the 
taxable  year  to — 

(1)  $25,000,  multiplied  by 

(2)  The  qualified  investment  with  re¬ 
spect  to  the  total  bases  of  new  section  38 
properties  plus  the  qualified  investment 


(4)  In  the  case  of  XYZ  lYiist,  the  $25,000 
amount  specified  in  section  46(a)(2)  (A) 
and  (B)  is  reduced  to  $12,600,  computed  as 
follows;  (i)  $25,000,  multiikied  by  (11) 

$30,000  (qualified  investment  appOTtloned  to 
the  trust),  divided  by  (iU)  $78,000  (total 
qualified  investment  app<^ioned  among 
such  trust  ($39,000),  beneficiary  A  ($23,400), 
and  beneficiary  B  ($16,600) ) . 

§  1.48—7  Adjustment  to  basis. 

(a)  Reduction  of  basis;  general — (1) 
Jn  general.  Under  section  48(g)  (1),  the 
basis  of  “section  38  property”  placed  in 
service  before  January  1,  1964,  shall  be 
reduced  by  an  amount  equal  to  7  percent 
of  the  “qualified  investment”  with  re¬ 
spect  to  such  property.  The  reduction 
in  basis  shall  be  made  as  of  the  time 
such  property  is  placed  in  service  by 
the  taxpayer.  The  basis  of  such  prop¬ 
erty  must  be  reduced  by  7  percent  of  the 
qualified  investment  even  though  the 
limitation  based  on  amount  of  tax  under 
section  46(a)  (2)  reduces  the  amount  of 
the  credit  allowed  by  section  38  for  the 
taxable  year  in  which  the  property  is 
placed  in  service.  The  reduction  in 
basis  of  section  38  property  placed  in 
service  before  January  ^1,  1964,  shall  be 
taken  into  account  for  all  purposes  of 
subtitle  A  of  the  Code,  except  in  com¬ 
puting  (or  recomputing  in  the  case  of 
early  dispositions,  etc.)  the  qualified 
investment  with  respect  to  such  prop¬ 
erty.  Thus,  such  reduction  in  basis  is 
taken  into  account  in  determining  a 
reasonable  allowance  for  depreciation 
under  section  167,  except  that  the  addi¬ 
tional  amount  allowed  under  section  179 
(relating  to  additional  first-year  depre¬ 
ciation  allowance  for  small  business) 
with  respect  to  the  cost  of  certain  prop¬ 
erty  is  determined  without  regard  to 
such  reduction  in  basis.  Section  48(g) 
(1)  and  this  section  do  not  apply  to  sec¬ 
tion  38  property  placed  in  service  after 
December  31, 1963.  For  increase  in  basis 
of  property  to  which  this  section  applies, 
see  section  203(a)  (2)  (A)  of  the  Revenue 
Act  of  1964  (78  Stat.  33) . 

.(2)  Special  rules.  For  purposes  of 
applying  subparagraph  (1)  of  this  para¬ 
graph — 

(i)  If,  under  §  1.48-4.  the  lessor  of  new 
section  38  property  makes  a  valid  elec¬ 
tion  to  treat  the  lessee  as  having  pur¬ 
chased  such  property  for  purposes  of  the 
credit  allowed  by  section  38,  the  basis  of 
such  property  shall  not  be  reduced. 

(ii)  If  property  is  used  section  38 
property  and  if  the  cost,  or  any  part 


For  the  taxable  year  1962  the  income  of  XYZ 
Trust  Is  $20,000  which  is  aUocable  as  follows: 
$10,000  to  XYZ  Trust,  $6,000  to  beneficiary 
A,  and  $4,000  to  beneficiary  B.  Beneficiaries 
A  and  B  make  their  returns  on  the  basis  of 
a  calendar  year. 

(2)  Undw  this  section,  the  total  bases  of 
the  new,  and  the  total  cost  of  the  used,  sec¬ 
tion  38  properties  are  apportioned  to  XYZ 
Trust  and  its  beneficiaries  as  follows: 


Useful  life  category 


Total  bases  or  total  cost. 


$10.000\ 
30,000,/ 
/  $6,000 
V  20,000 

/  $4,000 


Beneficiary  A 


Beneficiary  B 


Assume  that  beneficiary  A  placed  in  service 
during  his  taxable  year  1962  new  section  38 
property  with  a  basis  of  $10,000  and  an  eeti- 
mated  useful  life  of  8  years.  Also,  assume 
that  beneficiary  B  did  not  place  in  sei^vice 
during  his  taxable  year  1962  any  section  38 
property  and  that  beneficiaries  A  and  B  did 
not  own  any  interests  in  other  trusts,  estates,  W,000  (new) 
partnerships,  or  electing  small  business  cor¬ 
porations.  Under  section  46(c),  the  quali¬ 
fied  investment  of  XYZ  Trust  is  $39,000,  of 
beneficiary  A  is  $33,400,  and  of  beneficiary  B 
is  $15,600,  computed  as  follows: 


XYZ  TBU8T 


Applicable 

percentage 


Qualified 

Invest¬ 

ment 


Total 


Asset  No. 

Basis  (m 
cost) 

Estimated 
useful  life 

1  (new).. . 

$30,000 

4  years. 

2  (new) . . . 

30,000 

4  years. 

S  (new).. . . . 

30,000 

8  years. 

4  (used) . 

12,000 

6  years. 

6  (used) . 

12,000 

6  years. 

6  (used) . 

12,000 

8  years. 

812,000  (new)  -  - _ 

_  33)4  $i,  000 

16,000  fnew)..  _  . 

_  100"  fi’ooo 

$4|800  (nsnd)  ..  _ 

_  66^  3|  ^ 

$2|4fl0  (nmd) _ 

100  2’  400 

Total . 

.  16,600 

Now— 

4to6 

years 

New— 8 
years  or 
more 

Used— 

6to8 

years 

Used— 8 
years  or 
more 

$60,000 

$30,000 

$24,000 

$12,000 

30,000 

16,000 

12,000 

6,000 

18,000 

9,000 

7,200 

3,000 

12,000 

6,000 

4,800 

2,400 
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thereof,  of  such  property  is  not,  because 
of  the  application  of  the  $50,000  limita¬ 
tion  on  ^e  cost  of  used  section  38  pr(^ 
erty,  taken  into  account  in  computing 
qualified  investment  (see  paragraph  (c) 
of  S  1.48-3)  by  the  person  who  placed 
such  property  in  service  or  by  a  person  to 
whom  the  cost  of  such  property  was 
apportioned,  no  reduction  shall  be  made 
to  the  basis  of  such  property  to  the  ex¬ 
tent  such  cost,  or  any  part  thereof,  is 
not  so  taken  into  accoimt. 

(iii)  In  the  case  of  used  section  38 
property  within  a  particular  useful  life 
category  the  cost  of  which  is  apportioned 
by  an  electing  small  business  corpora¬ 
tion,  estate,  or  trust,  if  any  part  of  such 
cost  is  not  taken  into  account  in  com-^ 
puting  qualified  investment  (because  of 
the  $50,000  limitation)  by  a  shareholder 
or  beneficiary,  the  electing  small  business 
corporation,  estate,  or  trust  shall  choose, 
to  the  extent  such  cost  is  not  so  taken 
into  account,  the  item  (or  items)  of  used 
section  38  property,  within  such  useful 
life  category,  with  respect  to  which  no 
reduction  in  basis  shall  be  made. 

(iv)  The  basis  of  section  38  property, 
which  is  disposed  of  or  otherwrise  ceases 
to  be  section  38  property  in  the  taxable 
year  in  which  it  is  placed  in  service 
(except  where  section  47(b)  or  46(c)  (4) 
applies) ,  shall  not  be  reduced.  See  par¬ 
agraph  (a)  (2)  of  S  1.46-3. 

(3)  Examples.  This  paragraph  may 
be  illustrated  by  the  following  examples: 

Example  (1).  (1)  X  Corporation,  which 
makes  Its  return  on  the  ba^  at  the  calendar 
year,  acquiree  and  places  In  service  on  Jan¬ 
uary  2, 19S2,  an  Item  of  new  section  88  prop- 
wty  with  a  basis  of  $10,000  and  a  useful  life 
of  10  years.  The  amoxmt  of  qualified  invest¬ 
ment  with  respect  to  such  asset  Is  $10,000 
($10,000  basis  mtiltlpUed  by  100  percent 
applicable  percentage).  For  the  taxable  year 
1962,  X  Corporation  Is  allowed  under  section 
38  a  credit  of  $700  (7  jiercent  of  $10,0<X>) 
against  Its  liability  for  tax  of  $1,000. 

(11)  Under^  section  48(g)(1),  the  basis 
of  the  pR^jerty  Is  reduced  to  $0,800  ($10,000 
minus  $700).  Thus,  for  purposes  of  deter¬ 
mining  a  reasonable  allowance  for  deprecia¬ 
tion  under  section  107  with  respect  to  such 
property  for  the  taxable  year  1902,  Its  ad¬ 
justed  basis  is  $9,800. 

Example  (2).  (1)  The  facts  are  the  same 
as  In  exam^e  (1)  except  that  for  the  tax¬ 
able  year  1902  X  Corporation’s  llabUlty  for  Sl. 
tax  under  section  40(a)  (8)  is  $600.  There¬ 
fore,  the  credit  allowed  by  section  88  against 
k  Corporation’s  liability  for  tax  for  1902  Is 
limited  to  $500  and  the  excess  of  $200  ($700 
credit  earned  minus  $6(X)  limitation)  is  an 
investment  credit  carryover. 

(11)  The  result  is  the  same  as  in  example 
(1),  that  Is,  under  section  48(g)(1),  the 
basis  of  the  property  Is  reduced  to  $9,800 
($10,000  minus  $700) . 

Example  (3). '  (1)  The  facts  are  the  same 
as  m  example  (1)  except  that  the  property 
Is,  for  purposes  of  depreciation,  placed  in 
a  multiple  asset  account.  On  January  1, 

1962,  the  cost  or  other  basis  of  the  propM^y 
in  such  account  amounted  to  $50,000  and  no 
other  additions  or  retirements  were  refiected 
Ih  such  accoimt  during  1962. 

(U)  Under  section  48(g)(1),' since  the 
^8  of  the  property  is  reduced  to  $9,800 
($10,000  minus  $7(X>) ,  the  cost  or  other  basis 
of  the  property  In  the  multiple  asset  account 
js  Increased  to  $59,300  ($50,000  plus  $9,300) 
lor  piuposes  of  computing  depreciation 
under  section  167. 

Example  (4).  (i)  The  facts  are  the  same 
as  in  example  (1)  except  that  X  Corporation 


makes  a  valid  electloin  tmder  paragri^h 
(a)  of  1 1.179-4  to  claim  an  additional  first- 
year  depreciation  allowance  with  respect  to 
the  entire  cost  of  the  property. 

(11)  Under  section  48(g)(1),  the  basis  of 
the  property  is  reduced  to  $9300  ($10,000 
minus  $700).  ^  addition,  $2,000  (20  per¬ 
cent  of  $10,000)  Is  allowed  as  an  additional 
first-year  depreciation  allowance.  Thus,  for 
purposes  of  determining  a  reasonable  allow¬ 
ance  for  depreciation  under  section  167 
(in  addition  to  the  $2,000  computed  under 
section  179)  for  the  taxable  year  1962  with 
respect  to  such  property.  Its  adjusted  basis 
is  $7300  ($93(M)  minim  $2,000). 

Example  (5).  (1)  X  Corporation  acquires 
and  places  In  service  on  January  1,  1962, 
used  assets  Noe.  1,  2,  and  3.  Each  asset 
has  a  cost  of  $25.(X)0  and  a  useful  life  of 
10  years.  Such  used  assets  qualify  as  used 
section  38  property.  .  X  Corporation  selects 
the  $25,000  cost  of  used  asset  No.  1  and  the 
$26,000  cost  of  used  asset  No.  2  to  be  taken 
into  account  in  computing  qualified  in¬ 
vestment. 

(11)  Under  section  48(g)(1),  the  basis  at 
asset  No.  1  Is  reduced  to  $28360,  that  is, 
basis  of  $26,000  minus  $1,760  (7  percent  of 
$25,000  qualified  Investment) .  Likewise,  the 
basis  of  asset  No.  2  Is  reduced  to  $23350. 

The  basis  of  asset  No.  3  is  not  reduced. 

Example  (6).  (1)  X  Corporation  acquires 
and  places  In  service  on  January  1,  1962, 
used  assets  Noe.  1,  2,  and  8  which  qualify 
a$  used  section  38  property.  Each  asset  has 
a  cost  of  $20,000  and  a  useful  life  of  10 
years.  X  Corporation  selects  the  $20,000 
cost  of  used  asset  No.  1,  the  $20,000  cost 
of  used  asset  No.  2,  and  $10,000  of  the  cost 
of  used  asset  No.  8  to  be  taken  Into  accoimt 
in  computing  qualified  investment. 

(11)  Under  section  48(g)(1),  the  basis  of 
asset  No.  1  is  reduced  to  $18,600,  that  Is, 
basis  of  $20,000  minus  $1,400  (7  percent  of 
$20,000  qualified  Investment) .  likewise,  the 
ba^  of  asset  No.  2  Is  reduced  to  $18,600. 

The  basis  of  asset  No.  8  is  reduced  to  $19300, 
that  is  basis  of  $20,000  minus  $700  (7  percent 
of  $10,000  qualified  Investment). 

Example  (7).  (1)  X  Corporation,  an  elect¬ 
ing  small  business  corporation  which  mairee 
Its  return  on  the  basis  of  the  calendar  year, 
acquires  and  places  in  service  on  January 
1.  1962,  five  used  assets  which  qpialify  as 
used  section  38  property.  The  cost  of  each  Example  (8) .  (1)  The  facts  are  the  same 
used  section  38  property  and  the  estimated  as  in  example  (7)  except  that  shareholder  C 
useful  life  of  each  property  are  as  follows:  acquired  and  placed  in  service  on  June  1, 

1962,  in  his  individual  proprietorship,  used 
asset  No.  6  with  a  cost  of  $27,000  and  an 
estimated  useful  life  of  10  years.  In  com¬ 
puting  his  qualified  Investment,  shareholder 
C  selects  the  $27,000  cost  of  asset  No.  6,  the 
$10,000  cost  of  used  section  88  property 
within  the  8  years  or  more  useful  life  cate¬ 
gory  apportioned  to  him  by  X  Corporation, 
the  $12,000  cost  of  used  section  88  property 
within  the  6  to  8  years,  useful  life  category 
apportioned  to  him  by  X  Corporation,  and 
$1,000  of  the  cost  of  used  section  38  property 
within  the  4  to  6  years  useful  life  category 
apportioned  to  him  by  X  Cknporation. 
Under  section  46(o)  (1)  (B) ,  he  computes  his 
qualified  Investment  as  follows: 


Assume  that  shareholders  A.  B,  and  C  did 
not  place  in  service  during  theto  taxalfie 
years  ending  December  81,  1062.  any  section 
88  property  and  that  such  shareholders  did 
not  own  any  interests  In  other  electing 
business  corporations,  partnerships,  estates, 
or  trusts.  Under  section  46(c)(1)(B)  each 
shareholder  computes  his  qualified  invest¬ 
ment  as  fifilows: 

Shabkholdib  a 


(11)  Under  section  48(g)(1),  the  basis  of 
each  asset  (except  asset  No.  6)  is  reduced 
by  7  percent  of  the  qualified  investment  with 
respect  to  such  asset,  as  follows: 


$18,600 

22,880 

2.930 

6.930 


Tbe  basb  of  asset  No.  6  is  not  rednoed. 


Bsttmated 
useful  Hie 


$30,000 

24,000 

3,000 

AOOO 

8.000 


On  December  31,  1962,  X  Corporation  has  10 
shares  of  stock  outstanding  which  are  owned 
as  follows:  A  owns  8  shares,  B  owns  2  shares, 
and  C  owns  6  shares.  All  the  shareholdera 
make  their  returns  on  the  basis  of  a  calendar 
year.  X  Cmpmratlon  selects  the  $20,000  cost 
of  asset  No.  1,  the  $24,000  cost  of  asset  No. 
2,  the  $8,000  cost  of  asset  No.  8,  and  $3300 
of  the  cost  of  asset  No.  4  to  be  apportioned 
to  its  shareholders.  Under  i  1.48-6,  the  total 
cost  at  the  used  section  88  property  selected 
Is  apportioned  to  the  shar^olders  of  X  Ccnr- 
poration  as  follows: 


Qualified 

invest- 

ment 


Proprietorship 


Asset  No.  6 _ 

Apportioned  by  X  Cor¬ 
poration: 

8  years  or  man.... _ 

0  to  8  years _ 

4  to  6  years _ 


(11)  Since  only  $4000  of  the  $6000  cost  of 
used  section  38  property  in  the  4  to  6  years 
useful  life  category  apportioned  by  X  Cor¬ 
poration  was  taken  Into  account  by  share- 


Basis 

beftm 

ledno- 

tkm 

Qualified  investment 

§§§§ 

Minus  7%  of  $20,000... 
Minus  7%  of  $10,000... 
Minus  7%  of  $1,^.... 
Minus  7%  of  $1,000.... 

Cost 

AppUea- 
Im  per- 
eentage 

$37,000 

MO 

10,000 

100 

12,000 

1,000 

83H 

Useful  life  category 

Used— 

4to6 

years 

Used— 

6to8 

years 

Used— 
Syears 
or  more 

Total  cost _ 

$6,000 

$24,000 

$20,000 

Shar^older  A  (8/10).... 

8bareb(dder  B  _ 

Shar^dlder  C  (6/10) _ 

1,800 

1,200 

8,000 

7,200 

4,800 

i3;ooo 

6,000 

4,000 

10,000 

$1,200 . 

8SH 

$400 

$4300 . 

66?i 

8,200 

$4,000 _ 

100 

4,000 

7,000 

$8,000 _ 

83H 

$1,000 

$12,000 . 

mi 

8,000 

$10,000 . . 

100 

10,000 

19,000 

Cost 

Applicable 

percentage 

Qualified 

investment 

•  1  • 

iii 

8^ 

66^ 

100 

$600 

4,800 

6,000 

11,400 

RULES  AND  REGULATIONS 


holders  A,  B.  and  O  in  computing  their  Example  (9).  (1)  ABC  Partnership,  which 
qualified  Investment,  only  #4000  of  the  bases  makes  its  return  on  the  basis  of  the  calendar 
of  the  assets  in  such  category  is  subject  to  year,  acquires  and  places  In  service  on 
reduction.  Under  subparagraph  (S)(ill)  of  January  1,  1082,  five  used  assets  which 
tills  paragraph.  X  must  choose  an  item  of  qualify  as  used  section  88  ix*c^)erty.  The 
property  in  such  category,  $2000  of  the  basis  oost  oH  eaoh  used  sectlcm  88  property.and  the 
of  which  will  not  be  subject  to  the  reduction,  estimated  usefiQ  life  of  each  property  are 
Therefore,  X  Corporation  chooees  to  reduce  as  follows: 

the  basis  of  asset  Ho.  4  by  7  percent  of  quail-  _ _ 

fied  Investment  with  respect  to  only  $1,000 
of  the  cost  of  such  asset  (In  lieu  of  the  $8000  ^ 

previously  selected).  The  bases  of  assets 
Nos.  1.  8.  and  8  are  reduced  by  7  percent  (rf 

the  qualified  investment  with  respect  to  each  i . 

such  asset.  The  basis  of  each  asset  is  re-  | . 

duced  as  follows 


(11)  Under  section  48(g)  (1),  the  basis  of 
each  asset  selected  by  the  pai^ershlp  is  re- 
diiced  by  7  percent  at  the  qualified  Invest¬ 
ment  with  respect  to  such  asset  as  f(^ows: 


Tbe  basis  of  asset  No,  6  is  not  reduced. 

(Ill)  The  basis  of  asset  No.  6,  In  the  hands 
of  partner  A,  Is  reduced  to  $24,180,  that  is, 
basis  of  $26,000  minus  $1,820  (7  percent  of 
$26,000  qualified  Investinent). 

(b)  Reduction  of  basis;  purchase  of 
leased  property  by  lessee  treated  as  pur¬ 
chaser.  (1)  If  a  lessor  of  property  placed 
in  service  before  January  1,  1964,  makes 
a  valid  election  under  §  1.48-4  to  treat 
the  ~  lessee  as  having  purchased  such 
property  for  purposes  of  the  credit  al¬ 
lowed  by  section  38  and  if  such  lessee  at 
a  later  date  (in  a  taxable  year  of  the 
lessee  beginning  before  January  1, 1964) 
actually  purchases  such  property,  the 
basis  oi  such  property  shall  be  reduced, 
as  of  the  time  of  the  actual  purchase,  by 
an  amoimt  equal  to  the  excess  of — 

(1)  The  credit  earned  (as  defined  in 
paragraph  (k)  (2)  (i)  of  §  1.48-4)  with 
respect  to  such  property,  over 

600  (ii)  The  sum  of  the  amoimts  by  which 

-  the  lessee-purchaser  has  decreased, 

under  paragraph  (k)  (2)  of  §  1.48-4,  his 
^  deductions  otherwise  allowable  under 

section  162  for  amoimts  paid  or  accrued 
Uon  to  the  lessor-vendor  under  the'lease  with 

-  respect  to  such  property. 

(2)  The  operation  of  this  paragraph 
may  be  illustrated  by  the  following  ex¬ 
ample: 

Example.  (1)  X  Corporation  acquiree  on 
January  1,  1962,  an  Item  of  new  section  38 
property  with  a  basis  of  $12,000  and  with  a 
useful  life  of  8>  years.  Y  Coloration,  which 
makes  Its  return  on  the  basis  of  a  calendar 
year,  leases  Such  property  frmn  X  Corpora¬ 
tion  and  jfiaces  It  In  service  on  February  1, 

1962.  Under  f  1.48-4,  X  Corporation  makes 
a  valid  election  to  treat  Y  Cori>oration  as 
having  purchased  such  property  for  purposes 
of  the  credit  allowed  by  section  38.  Under 
paragnqih  (k)  (2)  (i)  at  1 1.48-4,  the  amouxt 
of  the  credit  eam^  with  respect  to  such 
propmy  Is  $840  (7  percent  of  $12,000) .  For 
the  taxable  year  1962  Y  Corporation  de¬ 
creases.  under  paragraph  (k)(2)(ll)  of 
1 1.48-4,  Its  deductions  otherwise  allowable 
imder  section  162  fmr  mnoimts  paid  to  Z 
Corporation  under  the  lease  with  respect  to 
such  property  by  $96125  ($840  multiplied  by 
11/96).  On  January  1,  1968,  Y  Corporation 
actuaUy  purchases  such  property  from  X 
Corporation  tax  $9,000. 

(11)  As  of  January  1,  1968,  Y  Corporation 
must  reduce  the  basis  of  the  prop^ty  by 
$743.75  ($840  minus  $96.25) .  Thus,  for  pur¬ 
poses  of  determining  a  recusonable  allowance 
for  depreciation  under  section  167  with  re¬ 
spect  to  such  property  for  the  taxable  year 

1963,  Its  adjusted  basis  is  $8,266.25  ($9,000 
minus  $743.75). 

(FJEt.  Doc.  64-4647;  Rled,  May  7.  1964; 
8:50  ajn.] 


Partners  A,  B,  and  C  share  the  profits  and 
the  losses  of  partnership  ABC  In  the  ratio 
of  60  percent.  30  percent,  and  20  percent, 
respectively.  ABC  Partnership  selects  the 
$20,000  cost  of  asset  No.  1,  the  $24,000  cost 
of  asset  No.  2,  the  $3,000  cost  of  asset  No.  3, 
and  $3,000  of  the  cost  of  asset  No.  4,  to  be 
taken  Into  account  by  Its  members  in  com¬ 
puting  qualified  investment.  Under  para¬ 
graph  (f)  (2)  of  i  1.46-8,  each  partner’s  share 
of  the  cost  of  the  partnership  used  section 
38  property  to  be  taken  Into  account  In  com¬ 
puting  qualified  investment  Is  as  follows: 


The  basis  of  asset  No.  5  is  not  redaoed. 

(Ill)  The  basis  of  asset  No.  6,  In  the  hands 
of  shareholder  C.  Is  reduced  to  $25,110,  that 
Is.  basis  of  $27,000  minus  $1,890  (7  percent  of 
$27,000  qualified  Investment). 


Partner's  share  of  oost 


$19,000 

12,000 

1,500 

1,600 


Each  partner  makes  his  return  on  the  basis 
of  the  calendar  year.  Assume  that  partners 
A,  B,  and  C  did  not  place  In  service  during 
their  taxable  years  ending  December  31, 1962, 
any  section  88  isroperty  and  that  such  part¬ 
ners  did  not  own  any  Interests  In  other  part¬ 
nerships,  estates,  trusts,  ax  electing  small 
business  corporations.  Under  section  46(c). 
each  partner  computes  his  qualified  Invest¬ 
ment  as  follows: 

Pabtnxr  a 


The  basis  of  asset  No.  5  is  not  reduced. 

Example  (10) .  (1)  The  facts  are  the  same 
as  In  example  (9)  except  that  partner  A 
acquired  and  placed  In  service  on  June  1. 
1962,  In  his  individual  proprietorship,  used 
asset  No.  6  with  a  cost  of  $26,000  and  an 
estimated  useful  life  of  10  years.  Partner 
A  selects  the  $26,000  cost  of  asset  No.  6,  his 
$10,000  share  of  the  cost  of  asset  No.  1,  his 
$12,000  share  of  the  cost  of  asset  No.  2.  his 
$1,500  share  of  the  cost  of  asset  No.  3,  and 
$500  of  his  share  of  the  cost  of  asset  No.  4, 
to  be  taken  into  account  In  computing  his 
qualified  Investment.  Under  section  46(c), 
Im  cmnputes  his  qualified  investment  as 
follows: 


(U)  Under  section  48(g)(1).  the  basis  at 
each  asset  selected  by  the  partnership  Is  re¬ 
duced  by  7  percent  of  the  qualified  Inveet- 
ment  with  respect  to  such  asset,  as  follows: 


Asset 

No. 

Basis 

belm 

reduo- 

don 

Qualified  investment 

Basis 

after 

reduc¬ 

tion 

1 . 

$30,000 

Minus  7%  of  $20,000 _ 

$18,000 

2 . 

34,000 

Minus  7%  of  $10.000 _ 

22,880 

S . 

8,000 

Minus  7%  of  $1,000.... 

2,930 

4 . 

0,000 

Minus  7%  of  $333 _ 

5,077 

Asset  No. 

Share  of 
oost 

Applicable 

percentage 

Qualified 

investment 

1 . 

$10,000 

100  I 

$10,000 

2 . 

12,000 

66?i 

8,000 

$ - 

1,600 

S3H! 

600 

4 . 

1,600 

3SHi 

•  600 

V 

19,000 

1 . 

$8,000 

100 

$6,000 

7,200 

66  J4 

4,800 

900 

83}i 

800 

900 

33H 

800 

11,400 

Estimated  useful 
life  ' 

Cost 

8  years _ 

$20,000 

6  years . . . 

24,000 

4  years _ _ _ 

3,000 

4  years _ _ 

3,000 

Asset 

No. 

Basis 

before 

reduc¬ 

tion 

Qualified  investment 

Basis 

after 

reduc¬ 

tion 

1 . 

$20,000 

Minus  7%  of  $20900 _ 

$18,600 

2 . 

24,000 

Minus  7%  of  $16900 _ 

^.880 

3 . 

3,000 

Minus  7%  of  $l900.... 

2;  930 

4 . 

6,000 

Minus  7%  of  $1900 _ 

6,930 

Asset  No. 

Cost 

Estimated 
useful  Ilfs 

1 _ ,  , 

$20,000 

Oyears. 

2 . 

24,000 

6  years. 

8 _  _ 

3,000 

4year8. 

4 _ _ 

6,000 

4  years. 

8,000 

4  years. 

1 _ 

$4,000 

100 

KOOO 

3 . . 

4,800 

66H 

8,200 

600 

83H 

200 

4 . 

^  600 

200 

r.600 

s 

Asset 

No. 

Basis 

before 

reduo- 

ti(Hl 

Qualified  investment 

Basis 

after 

reduc¬ 

tion 

1 . 

$20,000 

Minus  7%  of  $20.000... 

$18,600 

2 . 

24,000 

Minus  7%  of  tlAOOO... 

22,880 

3 . 

3,000 

Minus  7%  of  $1,000.... 

2,030 

4 . 

6,000 

Minus  7%  of  $667 

6,053 

Proprletwdiip 

property 

Cost 

Applicable 

percentage 

Qualified 

investment 

Asset  No.  6.  . 

$26,000 

100 

$26,000 

Partnerdiip 

property 

Share  of 
oost 

Aaet  No.d _ 

Asset  No.  2 _ _ 

AsMtNo.1. _ 

Asset  No.  4. _ 

§§§§ 

100 

66H 

83)4 

88)4 

10.000 

8,000 

600 

167 

44,617 

Friday,  Mgy  8,  1964 
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SUBCHAPTER  PROCEDURE  AND 
ADMINISTRATION 

ITJD.  «7801 

PART  301~PROCEDURE  AND  ^ 
ADMINISTRATION 

Periods  of  Limitations  and  Interest 

In  order  to  conform  the  Regulations 
on  Procedure  and  Administration  (26 
CFR  Part  301)  to  the  amendments  made 
to  the  Internal  Revenue  Code  of  1954  by 
the  Federal-Aid  Highway  Act  of  1961 
(75  Stat.  122) .  the  Trade  Expansion  Act 
of  1962  (76  Stat  872) ,  the  Revenue  Act 
of  1962  (76  Stat.  960),  and  the  Act  of 
October  23,  1962  (Public  Law  87-858, 

76  Stat.  1134),  the  regulations  are 
amended  as  follows: 

Paragraph  1.  Section  301.6501(c)  is 
amended  by  revising  subsection  (c)  (6) 
of  section  6501  and  the  historical  note 
to  read  as  follows: 

§  301.6501(c)  Statutory  provisions; 
limitations  on  assessment  and  collec¬ 
tion;  exceptions. 

Sec.  6601.  Limitations  on  assessment  and 
collection.  •  •  * 

(c)  Exceptions.  *  •  * 

(6)  Tax  resulting  from  certain  distribu¬ 
tions  or  from  termination  as  life  insurance 
company.  In  the  case  of  any  tax  Imposed 
under  section  802(a)  by  reason  of  section 
802(b)  (3)  on  account  of  a  termination  of  the 
taxpayer  as  an  insurance  company  ot  as  a 
life  insurance  company  to  which  section  816 
(d)  (2)  (A)  applies,  or  on  account  of  a  dis¬ 
tribution  by  the  taxpayer  to  which  section 
815(d)  (2)  (B)  applies,  such  tax  may  be  as¬ 
sessed  within  3  years  after  the  return  was 
filed  (whether  or  not  such  return  was  filed 
on  or  after  the  date  prescribed)  for  the  tax¬ 
able  year  for  which  the  taxpayer  ceases  to  be 
an  insurance  company,  the  sBcond  taxable 
year  for  which  the  taxpayer  is  not  a  life 
Insiirance  company,  or  the  taxable  year  in 
which  the  distribution  is  actviaUy  made,  as 
the  case  may  be. 

[Sec.  6601(c)  as  amended  by  sec.  8(g).  Life 
Insurance  Company  Inccnne  Tax  Act  1969 
(73  Stat.  140);  sec.  8(b)(4),  Act  of  Oct.  23, 
1962  (Pub.  Law  87-868,  76  Stat.  1137)  ] 

Par.  2.  Section  301.6501(h)  Is  amended 
by  revising  subsection  (h)  of  section  6501 
and  the  historical  note  to  read  as  follows: 

§  301.6501(h)  Statutory  provisions; 
limitations  on  assessment  and  collec- 
ticm;  net  operating  loss  carrylracks. 

Sec.  6601.  Limitations  on  assessment  and 
collection.  •  •  • 

(h)  Vet  operating  loss  carrybacks.  In  the 
case  of  a  deficiency  attributable  to  the  ap¬ 
plication  to  the  taxpayer  at  a  net  operating 
loss  carryback  (including  deficiencies  which 
may  be  assessed  p\irsuant  to  the  provisions 
of  section  6218(b)  (2) ),  such  deficiency  may 
be  assessed  at  any  time  before  the  expiration 
of  the  period  within  which  a  deficiency  for 
the  taxable  year  of  the  net  operating  loss 
which  results  in  such  carryback  may  be  as¬ 
sessed,  or  within  18  months  after  the  date  on 
which  the  taxpayer  files  in  accordance  with 
section  172(b)  (3)  a  copy  of  the  certification 
(with  respect  to  such  taxable  year)  issued 
under  section  817  of  the  Trade  Expansion 
Act  of  1962,  whichever  is  later. 

[Sec.  6501(h)  as  added  by  sec.  81(b) ,  Techni¬ 
cal  Amendments  Ac^  1968  (72  Stat.  1663); 
aud  as  amended  by  sec.  817(c),  Trade  Ex¬ 
pansion  Act  1962  (76  Stat.  890)  [ 

Par.  3.  Section  301.6501  (h)-l  is 
amended  to  read  as  follows: 


§  301.6501  (h)-l  Net  operating  loss 
carrybacl^. 

In  the  case  of  a  decency  attributable 
to  the  application  to  the  taxpayer  of  a  net 
operating  loss  carryback  (including  de¬ 
ficiencies  which  may  be  assessed  pur¬ 
suant  to  the  provisions  of  section  6213 
(b)  (2) ) ,  such  deficiency  may  be  assessed 
at  any  time  before  the  expiration  of  the 
period  within  which  a  deficiency  for  the 
taxable  year  of  the  net  operating  loss 
which  results  in  such  carryback  may  be 
assessed,  or  within  18  months  after  the 
date  on  which  the  taxpayer  files  in  ac¬ 
cordance  with  section  172(b)  (3)  a  copy 
of  the  certification  (with  respect  to  such 
taxable  year)  issued  under  section  317 
of  the  Trade  Expansion  Act  of  1962, 
whichever  is  later. 

Par.  4.  Section  301.6501(j).  as  amend¬ 
ed  by  Treasury  Decision  6555,  approved 
March  9, 1961,  is  redesignated  §  301.6501 
(k),  subsection  (J)  of  section  6501  is 
redesignated  subsection  (k) ,  and  the  his¬ 
torical  note  is  revised.  ']l%e  amended 
provisions  read  as  follows: 

§301.6501(k)  Statutory  provisimis; 
limitations  on  assessment  and  collec¬ 
tion;  joint  income  return  after  sepa¬ 
rate  return. 

Sec.  6601.  Limitations  on  assessment  and 
collection.  *  *  * 

(k)  Joint  income  return  after  separate 
return.  For  period  of  limitations  for  assess¬ 
ment  and  collection  in  tbe  case  of  a  Joint  in¬ 
come  return  filed  after  separate  returns  have 
been  filed,  see  section  6013(b)  (8)  and  (4). 

(Sec,  6601(h)  as  redesignated  by  sec.  81(b), 
Technical  Amendments  Act  1968  (72  Stat. 
1663);  sec.  3(c),  Act  of  Sept.  14,  1960  (Pub. 
Law  86-780,^74  Stat.  1013) ;  sec.  2(e)  (1) .  Rev¬ 
enue  Act  1962  (76  Stat.  971)  ] 

Par.  5.  Immediately  after  §  301.6501 
(i)-l  there  are  inserted  the  following 
new  sections: 

§  301.6501(J)  Statutory  provisions; 
limitations  on  assessment  and  collec¬ 
tion  ;  investment  credit  carrybacks. 

Sec.  6601.  Limitations  on  assessment  and 
collection.  •  •  • 

(J)  Investment  credit  carrybacks.  In  the 
case  of  a  deficiency  attributable  to  the  ap¬ 
plication  to  the  taxpayer  of  an  investment 
credit  carryback,  such  deficiency  may  be  as¬ 
sessed  at  any  time  before  the  expiration  of 
the  period  within  which  a  deficiency  for  the 
taxable  year  of  the  unused  investment  credit 
which  results  in  such  carryback  may  be 
assessed. 

[Sec.  6601  (j)  as  added  by  sec.  2(e)  (1),  Rev¬ 
enue  Act  1962  (76  Stat.  971)  ] 

§  301.6501  (j)—l  Investment  credit 
carryback ;  taxable  years  ending  after 
December  31,  1961.  ~ 

With  respect  to  taxable  years  ending 
after  December  31, 1961,  a  deficiency  at¬ 
tributable  to  the  application  to  the  tax¬ 
payer  of  an  investment  credit  carryback 
may  be  assessed  at  any  time  before  the 
expiration  of  the  period  within  which 
a  deficiency  for  the  taxable  year  of  the 
unused  investment  credit  which  results 
in  suc^  carryback  may  be  assessed. 

Par.  6.  Section  301.6511(d)  is  am^ded 
by  revising  subsecticm  (d)  (2)  (A)  of  sec¬ 
tion  6511  and  the  historical  note,  and  by 
adding  a  new  paragraph  (4)  to  section 


6511(d).  The  amended  provisions  read 
as  follows: 

§  301.6511(d)  Statutory  provisions; 
limitations  on  credit  or  refund;  spe¬ 
cial  rules  applicable  to  income  taxes. 
Sec.  6611.  Limitations  on  credit  or  re¬ 
fund.  •  •  • 

(d)  Special  rules  applicable  to  income 
taxes.  •  •  • 

(2)  Special  period  of  limitation  with  re-'* 
sped  to  net  operating  loss  carrybacks — (A) 
Period  of  limitation.  If  the  claim  for  credit 
or  refund  relates  to  an  overpayment  attribut¬ 
able  to  a  net  operating  loss  carryback,  in 
lieu  of  the  S-yecu*  period  of  limitation  pre¬ 
scribed  in  subsection  (a) ,  the  period  shall  be 
that  period  which  ends  with  the  expiration 
of  the  15th  day  of  the  40th  month  (or  the 
89th  month  in  the  case  of  a  corporation)  fol¬ 
lowing  the  end  of  the  taxable  year  of  the  net 
operating  loss  which  results  in  such  carry¬ 
back,  or  the  period  prescribed  in  subsection 
(c)  in  respect  of  such  taxable  year,  which¬ 
ever  expires  later;  except  that — 

(i)  With  respect  to  an  overpayment  at¬ 
tributable  to  a  net  operating  loss  carryback 
to  any  year  on  account  of  a  certification  is¬ 
sued  to  the  taxpayer  under  section  317  of  the 
Trade  Expansion  Act  of  1962,  the  period  shall 
not  expire  before  the  expiration  of  the  sixth 
month  following  the  month  in  which  such 
certification  is  issued  to  the  taxpayer,  and 
(11)  With  respect  to  an  overpayment  at¬ 
tributable  to  the  creation  of,  or  an  Increase 
in,  a  net  operating  loss  carryback  as  a  result 
of  the  ellminatlmi  of  excessive  profits  by  a 
renegotiation  (as  defined  in  section  1481(a) 
(1)(A)),  the  period  shall  not  expire  before 
September  1,  1959,  or  the  expiration  of  the 
twelfth  month  following  the  month  in  which 
the  agreement  or  order  tor  the  elimination 
of  such  excessive  profits  becomes  final, 
whichever  is  the  later. 

In  the  case  of  such  A  claim,  the  amount  of 
the  credit  or  refund  may  occeed  the  portion 
of  the  tax  paid  within  the  period  provided 
in  subsection  (b)  (2)  dr  (c) ,  whichever  is  ap¬ 
plicable,  to  the  extent  of  the  amount  of  the 
overpayment  attributable  to  such  carryback. 

•  •  •  *  * 

(4)  Special  period  of  limitation  with  re¬ 
spect  to  investment  credit  carrybacks — (A) 
Period  of  limitation.  If  the  claim  for  credit 
or  refund  relates  to  an  overpajrment  attrib¬ 
utable  to  an  investment  credit  carryback, 
in  lieu  of  the  3-year  period  of  limitation 
prescribed  in  subsection  (a),  the  period 
shall  be  that  period  which  ends  with  the 
expiration  of  the  16th  day  of  the  40th  month 
(or  39th  month,  in  the  case  of  a  corpora¬ 
tion)  following  the  end  of  the  taxable  year 
of  the  unused  investment  credit  which  re¬ 
sults  in  such  carryback,  or  the  period  pre¬ 
scribed  in  subsection  (c)  in  respect  of  such 
toable  year,  whichever  expires  later.  In 
the  case  of  such  a  claim,  the  amount  of  the 
credit  or  refund  may  exceed  the  portion  of 
the  tax  paid  within  the  period  ix'ovided  in 
subsection  (b)(2)  or  (c),  whichever  is  ap¬ 
plicable,  to  the  extent  of  the  amount  of  the 
overpayment  attributable  to  such  carryback. 

(B)  Applicable  rules.  U  the  aUowance  of 
a  credit  or  refund  of  an  overpayment  of  tax 
attributable  to  an  investment  credit  carry¬ 
back  is  otherwise  prevented  by  the  opera¬ 
tion  of  any  law  or  rule  of  law  other  than 
section  7122,  relating  to  compromises,  such 
credit  or  refund  may  be  allowed  or  made,  if 
claim  therefor  is  filed  within  the  period  pro¬ 
vided  in  subparagraph  (A)  of  this  paragraph. 
In  the  case  of  any  such  claim  for  credit  or 
refxmd,  the  determination  by  any  court,  in¬ 
cluding  the  Tax  Ckmrt,  in  any  proceeding  in 
which  the  decision  of  the  court  has  become 
final,  shall  not  be  concltuive  with  respect  to 
the  investment  credit,  and  the  effect  of  such 
credit,  to  the  egtent  that  such  credit  is  af¬ 
fected  by  a  carryback  which  was  not  in  issue 
in  such  iHX)ceedlng. 
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[Seo.  6eil(d)  M  imndwl  bj  ae*.  aSKd), 
Technical  Amendmente  Act  1958  (It  8tat^ 
1063);  sec.  1(a).  Act  of  Sept.  16.  19M  (Pub. 
Law  86-380.  78  Stat.  668)  ;  see.  81T(d).  Itwla 
Expansion  Act  1963  (70  Stat.  881);  see.  3(e) 
(3) .  RereniM  Act  1963  (76  Stat.  971)  ] 

Pak.  7.  Section  301.6511(d)>3  U 
amended  bp  revising  sul^aragraph  (1) 
of  paragraidi  (a)  to  read  as  follows: 

§  301.6511  (d)— 2  Overpajment  of  in* 
come  tax  on  account  of  net  operating 
loss  carryback. 

(a)  Special  period  of  limitation.  (1) 
If  the  claim  for  credit  or  refund  relates 
to  an  overpayment  of  income  tax  attrib¬ 
utable  to  a  net  operating  loss  carryback, 
provided  in  section  172(b),  thoi  in  lieu 
of  the  3-year  period  fnxn  the  time  the 
return  was  filed  in  which  the  claim  may 
be  filed  or  credit  or  refund  allowed,  as 
prescribed  in  section  6511  (a)  or  (b) .  the 
period  shall  be  vdiichever  of  the  follow¬ 
ing  2  periods  expires  later: 

(i)  The  period  which  ends  with  the 
expiration  of  the  fifteenth  day  of  the 
fortieth  month  (or  thirty-ninth  month, 
in  the  case  of  a  corporation)  following 
the  end  of  the  taxable  year  of  the  net 
operating  loss  which  resulted  in  the 
carryback;  ch: 

(ii)  The  period  which  ends  with  the 
expiraticm  of  the  period  prescribed  in 
section  6511(c)  within  vdiich  a  claim 
for  credit  or  refund  may  be  filed  with 
respect  to  the  taxable  year  of  the  net  (V- 
erathig  loss  which  resulted  in  the 
carryback; 

except  that — 

(a)  With  req^ect  to  an  overpaymoit 
attributable  to  a  net  curating  loss  car- 
nrback  to  any  year  on  account  of  a  cer¬ 
tification  issued  to  the  taxpayer  under 
section  317  of  the  Trade  Expansion  Act 
of  1962,  the  period  shall  not  expire  be¬ 
fore  the  expiration  of  the  sixth  month 
following  the  month  in  which  such  certi¬ 
fication  is  issued  to  the  taxpi^er,  and 

(b)  With  respect  to  an  overpayment 
attributable  to  the  creation  of,  or  an  in¬ 
crease  in,  a  net  operating  loss  carry¬ 
back  as  a  result  of  the  elimination  of 
excessive  profits  by  a  renegotiation  (as 
defined  in  section  1481(a)(1)(A)),  the 
period  shall  not  expire  before  Septem¬ 
ber  1,  1959,  or  the  expiration  of  the 
twelfth  month  following  the  month  in 
which  the  agreemmt  or  order  for  the 
elimination  of  such  excessive  profits  be- 
C(»nes  final,  whichever  is  the  later. 

•  •  •  •  • 

Par.  8.  hnmediately  after  9  301.6511 
(d)-3  there  Is  inserted  the  following 
newsecUcm: 

§  301.6511(d)— 4  Overpayment  of  in¬ 
come  tax  on  account  of  inveatment 
credit  carryback. 

(a)  Special  period  of  limitation.  (1) 
If  the  Claim  for  credit  or  refund  relates 
to  an  overpasrment  of  income  tax  at¬ 
tributable  to  an  investment  credit  car¬ 
ryback,  provided  in  section  46(b),  then 
in  lieu  of  the  3-year  period  from  the  time 
the  retinm  was  filed  in  which  the  claim 
may  be  filed  or  credit  or  refund 
allowed,  as  prescribed  in  section  6511 
(a)  or  (b) ,  the  period  shall  be  whichever 
of  the  following  2  periods  expires  later: 


(1)  Tbe  period  i^ch  ends  with  the 
expiration  of  the  fifteenth  day  of  the 
fortieth  nmnth  (or  thirty-ninth  month, 
in  the  case  oi  a  (5tap<nation)  following 
the  end  at  the  taxaUe  year  of  the  unused 
investment  credit  which  remlted  in  t^ 
carryback;  or 

(ii)  The  period  which  ends  with  the 
expiration  of  the  period  prescribed  in 
section  6511(e)  within  which  a  claim 
for  credit  or  refund  may  be  filed  with 
respect  to  the  taxable  year  of  the  uzuised 
investment  credit  which  resulted  in  the 
carryback. 

(2)  In  the  case  of  a  claim  for  credit 
or  refund  invcdving  an  investment  credit 
carryback  described  in  subparagri4;>h 
(1)  of  this  paragr84^,  the  amoimt  of 
the  credit  or  refund  may  exceed  the  por¬ 
tion  of  the  tax  paid  within  the  period 
provided  in  section  6511  (b)(2)  or  (c). 
whichever  is  applicable,  to  the  extent 
of  the  amount  of  the  overpayment  at¬ 
tributable  to  the  carryback.  If  the  claim 
Involves  an  overpasment  based  not  only 
on  an  investment  credit  carryba(A:  de¬ 
scribed  in  subparagraph  (1)  of  this  para¬ 
graph  but  based  also  on  other  items,  the 
credit  or  refiind  cazmot  exceed  the  sum 
of  the  fallowing: 

(i)  The  amoimt  of  the  overpayment 
which  is  attributid)le  to  the  investment 
credit  carryback,  and 

(ii)  The  balance  of  such  overpay¬ 
ment  up  to  a  limit  of  the  portion,  if  any, 
of  the  tax  paid  within  the  period  pro¬ 
vided  in  section  6511  (b)  (2)  or  (c) ,  or 
within  the  period  provided  in  any  other 
ai^licable  provision  of  law. 

(3)  If  the  claim  involves  an  overpay¬ 
ment  based  not  only  on  an  investment 
credit  carryback  described  in  subpara¬ 
graph  (1)  of  this  paragnu>h  but  based 
also  on  other  items,  and  if  the  claim 
with  respect  to  any  items  is  barred  by 
the  expiration  of  any  applicable  period 
of  limitation,  the  portion  of  the  overpay¬ 
ment  attributable  to  the  items  not  so 
barred  shall  be  determined  by  treating 
the  allowance  of  such  items  as  the  first 
adjustment  to  be  made  in  computing 
such  overpayment.  If  a  claim  for  credit 
or  refund  is  not  filed,  and  if  credit  or  re¬ 
fund  is  not  allowed,  within  the  period 
prescribed  in  this  paragri^h,  then  credit 
or  refimd  may  be  allowed  or  made  only 
if  claim  therefor  is  filed,  or  if  such 
credit  or  refund  is  allowed,  within  the 
period  prescribed  in  section  6511  (a) ,  (b) , 
or  (c) ,  whichever  is  applicable,  subject  to 
the  provisions  thereof  limiting  the 
amoimt  of  credit  or  refund  in  the  case 
of  a  claim  filed,  or  if  ho  claim' was  filed, 
in  case  of  credit  or  refund  allowed,  with¬ 
in  such  applicable  period.  For  tl:^  limi¬ 
tations  on  the  allowance  of  interest  for 
an  overpayment  where  credit  or  refund 
is  subject  to  the  provisions  of  this  sec¬ 
tion,  see  section  6611  (f) . 

(b)  Barred  overpayments.  If  the  al¬ 
lowance  of  a  credit  or  refund  of  an  over¬ 
payment  of  tax  attributable  to  an  in¬ 
vestment  credit  carryback  is  otherwise 
prevented  by  the  operation  of  any  law 
or  rule  of  law  (other  than  section  7122, 
relating  to  compromises),  such  credit 
or  refund  may  be  allowed  or  made  under 
the  provlsi<ms  of  section  6511(d)  (4)  (B) 
if  a  claim  therefor  is  filed  within  the 
padod  provided  by  section  6511(d)(4) 
(A)  and  paragraph  (a)  of  this  section 


for  filing  a  claim  fm:  credit  or  refimd  of 
an  overpaymrat  attributaUe  to  a  carry¬ 
back.  In  the  case  of  a  claim  for  credit 
or  refund  of  an  overpasrment  attributa¬ 
ble  to  a  carrybadc,  the  determination 
of  any  court.  Inchidtng  the  Tax  Court 
in  any  proceeding  in  which  the  decision 
of  the  court  has  beccnne  final.  «hxn  not 
be  ocmclusive  with  respect  to  the  in¬ 
vestment  credit,  and  the  effect  of  such 
credit,  to  the  extent  that  such  credit  is 
affected  by  a  carryback  which  was  not 
in  issue  in  such  proceeding. 

Par.  9.  Section  301.6601  is  amended  by 
revising  subsections  (c)(2)  and  (e)  of 
section  6601  and  the  historical  note  to 
read  as  follows: 

§  301.6601  Statutory  proTisions;  inter¬ 
est  on  underpayment,  nonpayment, 
w  extensions  of  time  for  payment,  of 
tax. 

Sec.  6601.  Interest  on  underpayment,  non¬ 
payment,  or  extensions  of  time  for  pay¬ 
ment,  of  tax.  •  •  • 

(0)  Last  date  prescribed  for  payment.  *  *  • 

(3)  Installment  payments.  In  the  case 
oi  an  election  tmder  section  6163  (a)  or  6156 
(a)  to  pay  the  tax  in  installments — 

(A)  The  date  prescribed  for  payment  of 
each  Installment  of  the  tax  shown  on  the 
return  shall  be  determined  imder  section 
6152(b)  or  6156(b),  as  the  case  may  be, 
and 

(B)  Hie  last  date  prescribed  for  pay¬ 
ment  of  the  first  installment  shall  be  deemed 
the  last  date  prescribed  for  payment  of  any 
portion  of  the  tax  not  shown  on  the  retxirn. 

•  •  •  •  • 

(e)  Income  tax  reduce  by  carryback — 
(1)  Net  operating  loss  carryback.  If  the 
amoxmt  of  any  tax  lix^>o8ed  by  subtitle  A 
is  reduced  by  reason  of  a  carryback  of  a  net 
operating  lo^,  such  reduction  in  tax  shall 
not  affect  the  computation  ot  interest  under 
this  section  for  the  period  ending  with  the 
last  day  of  the  taxable  year  in  which  the 
net  operating  loss  arises. 

(2)  Investment  credit  carryback.  If  the 
credit  allowed  by  section  88  tar  any  taxable 
year  is  increased  by  reason  ot  an  investment 
credit  carrybMk,  such  increase  shall  not 
affect  the  computation  of  Interest  under 
this  section  for  the  p^od  ending  with  the 
last  day  ot  the  taxable  year  in  which  the 
Investment  credit  carryback  arises. 

•  •  •  *  • 
[Sec.  6601  as  amended  by  secs.  60(c),  83(a) 
(1),  84(s).  Technical  Amendments  Act  1958 
(72  Stat.  1668,  1663.  1664);  sec.  206  (e). 
Small  Business  Tax  Revision  Act  1958  (72 
Stat.  1686);  sec.  208(c)(2),  Federal-Aid 
Highway  Act  1961  (76  Stat.  126) ;  sec.  2(e)  (3), 
Revenue  Act  1962  (76  Stat.  972)] 

Par.  10.  Section  301,6601-1,  as  amended 
by  Treasury  Declsicm  6585,  approved  De¬ 
cember  21,  1961,  Is  further  amended  by 
revising  paragraphs  (c)  (2)  (i)  and  (e) 
to  read  as  follows: 

§  301.6601—1  Interest  on  underpay¬ 
ments. 

*  •  *  •  * 

(c)  Last  date  prescribed  for  payment. 

G  •  • 

(2)(1)  If  a  tax  or  portion  thereof  is 
payable  in  installments  in  accordance 
with  an  election  made  under  section 
6152(a)  or  6156(a)#  the  last  date  pre¬ 
scribed  for  payment  of  any  installment 
of  such  tax  or  portion  thereof  shall  be 
determined  und^  the  provisions  of  sec¬ 
tion  6152(b)  or  6156(b),  as  the  case  may 
be,  and  interest  shall  run  on  any  unpaid 
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installm^t  from  such  last  date  to  the 
date  on  which  payment  is  received. 
However,  in  the  event  installment  privi¬ 
leges  are  terminated  for  failure  to  pay 
an  installment  when  due  as  provided  by 
section  6152(d)  and  the  time  for  the  pay¬ 
ment  of  any  remaining  installment  is 
accelerated  by  the  issuance  of  a  notice 
and  demand  therefor,  interest  idiall  run 
on  such  unpaid  installment  from  the 
date  of  the  notice  and  demand  to  the 
date  on  which  pasnnent  is  received.  But 
see  section  6601  (f)  (4). 

(e)  Income  tax  reduced  by  carryback. 

(1)  The  cfuryback  of  a  net  operating  loss 
or  an  investment  credit  shall  not  affect 
the  computation  of  interest  on  any  in¬ 
come  tax  for  the  period  commencing 
with  the  last  date  prescribed  for  the  pay¬ 
ment  of  such  tax  and  ending  with  the 
last  day  of  the  taxable  year  in  which  the 
loss  or  credit  arises.  For  example,  if  the 
carryback  of  a  net  operating  loss  or  an 
investment  credit  to  a  prior  taxable 
period  diminates  or  reduces  a  deficiency 
in.  income  tax  for  that  period,  the  full 
amount  of  the  deficiency  will  neverthe¬ 
less  bear  interest  at  the  rate  of  6  percent 
per  annum  from  the  last  date  prescribed 
for  payment  of  such  tax  imtil  the  last 
day  of  the  taxable  year  in  which  the  loss 
or  credit  arose.  Interest  will  continue 
to  run  beyond  such  last  day  on  any  por¬ 
tion  of  the  deficiency  which  is  not  elimi¬ 
nated  by  the  carryback. 

(2)  Where  an  extension  of  time  for 
payment  of  income  tax  has  been  granted 
under  section  6164  to  a  corporation  ex¬ 
pecting  a  net  operating  loss  carryback, 
interest  Is  payable  at  the  rate  of  6  per¬ 
cent  per  annum  on  the  amount  of  such 
unpaid  tax  from  the  last  date  prescribed 
for  pasonent  thereof  without  regard  to 
such  extension. 

(3)  Where  there  has  been  an  allowance 
of  an  overpa3rment  attributable  to  a  net 
operating  loss  carryback  or  an  invest¬ 
ment  credit  csuryback  and  all  or  part  of 
such  allowance  is  later  determined  to  be 
excessive,  interest  shall  be  compute  on 
the  excessive  amoimt  frmn  the  last  day 
of  the  year  in  which  the  net  operating 
loss  or  investment  credit  arose  until  the 
date  on  which  the  repayment  of  such 
excessive  amount  is  received. 

•  •  *  •  • 

Par.  11.  Section  301.6611  is  amended 
by  revising  subsection  (f)  of  section  6611 
and  the  historical  note  to  read  as  follows: 

§  301.6611  Statutory  provisions;  inter¬ 
est  on  overpayments. 

Sec.  6611.  Interest  on  overpayments.  •  •  • 

(f )  Refund  of  income  tax  caused  by  carry- 
— (1)  Ret  operating  loss  carryback.  For 

purposes  of  subsection  (a),  if  any  overpay¬ 
ment  of  tax  imposed  by  subtitle  A  resxilts 
from  a  carryback  of  a  net  ojpaesMng  loss,  such, 
overpayment  shall  be  deemed  not  to  have 
been  made  prior  to  the  close  of  the  taxable 
year  in  which  such  net  operating  loss  arises. 

(2)  Investment  credit  carryback.  For 
purposes  of  subsection  (a),  if  any  overpay¬ 
ment  of  tax  imposed  by  subtitle  A  results 
from  an  investment  credit  carryback,  such 
overpayment  shall  bo  deemed  not  to  have 
been  made  prior  to  the  close  of  the  taxable 
year  in  which  such  investment  credit  carry¬ 
back  arises. 

*  •  «  •  • 


[Sec.  6611  as  amended  by  secs.  42(b),  83  (b), 
(c).  Technical  Amendments  Act  1958  (72 
Stat.  1640,  1664);  sec.  2(e)(4).  Revenue  Act 
1962  (76  Stat.  972)  ] 

Pak.  12.  Section  201.6611-1,  as 
amended  by  Treasury  Decision  6585,  ap¬ 
proved  December  21,  1961,  is  further 
amended  by  revising  paragraph  (e)  to 
read  as  follows: 

§  301.6611—1  Interest  on  overpayments. 
*  •  *  •  •  , 

(e)  Refund  of  income  tax  caused  by 
carryback.  If  any  overpayment  of  tax 
imposed  by  subtitle  A  of  the  Code  results 
from  the  carryback  of  a  net  operating 
loss  or  an  investment  credit,  such  over- 
pairment,  for  purposes  of  this  section, 
shall  be  deemed  not  to  have  been  made 
prior  to  the  en4.  of  the  taxable  year  in 
which  the  loss  or  credit  arises. 

•  *  •  *  * 

Because  this  Treasury  decision  makes 
only  technical  changes,  it  is  hereby  found 
that  it  is  unnecessary  to  issue  this 
Treasury  decision  with  notice  and  public 
procedure  thereon  under  section  4(a)  of 
the  Administrative  Procedure  Act,  ap¬ 
proved  June  11,  1946,  or  subject  to  the 
effective  date  limitation  of  section  4(c) 
of  that  Act. 

(Sec.  7805  of  the  Internal  Revenue  Code  of 
1964  (68A  Stat.  917;  26  UJS.C.  7805) ) 

Morthcxr  M.  Caplin, 

Commissioner  of  Internal  Revenue. 

Approved;  May  5,  1964. 

Stanlxt  S.  Surrey, 

Assistant  Secretary  of  the 
Treasury. 

[Fit.  Doc.  64r-4648;  Filed,  Iday  7.  1964; 

8:50  am.) 


TiUe  29— LABOR 

Chapter  Xllt — Bureau  of  Labor  Stand¬ 
ards,  Department  of  Labor 

PART  1501— SAFETY  AND  HEALTH 
REGULATIONS  FOR  SHIP  REPAIRING 

PART  1502— SAFETY  AND  HEALTH 
REGULATIONS  FOR  SHIPBUILDING 

PART  1503— SAFETY  AND  HEALTH 
REGULATIONS  FOR  SHIPBREAKING 

Fire  Prevention;  Correction 

In  the  documents  revising  29  CFR 
Parts  1501  and  1502  and  establishing  29 
CTR  Part  1503  published  in  the  Federal 
Register  on  March  27,  1964  (29  F.R. 
4001,  4027  and  4051),  the  ftdlowing  cor¬ 
rection  is  hereby  made  in  matter  con¬ 
cerning  fire  prevention: 

The  word  “enclosed”  in  the  second 
sentence  of  29  CFR  1501.32(g),  1502.32 
(g),  and  1503.32(a)(4)  is  changed  to 
read  “confined”. 

Because  this  change  involves  only  a 
minor  correction  in  laikguage,  and  results 
in  relief  frmn  the  stringency  of  the  regu¬ 
lations,  notice  of  proposed  rule  making, 
public  participation  in  its  adoption,  and 
additional  delay  in  effective  date  are 
found  to  be  unnecessary.  Accordingly, 
good  cause  is  found  to  and  I  do  hereby 
make  the  change  effective  on  April  26, 
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1964,  the  effective  date  of  the  regulation 
chaziged. 

Signed  at  Washington,  D.C.,  this  4th 
day  of  May  1964. 

'if.  Willard  Wirtz, 
Secretary  of  Labor. 

[FJEl.  Doc.  64-4622;  FUed,  Uaj  7,  1964; 
8:47  am.] 


Title  39— POSTAL  SERVICE 

Chapter  I — Post  Office  Department 

MISCELLANEOUS  AMENDMENTS  TO 
CHAPTER 

The  regulations  of  the  Post  Office  De¬ 
partment  are  amended  as  follows: 

PART  43— MAIL  DEPOSIT  AND 
COLLECTION 

I.  In  S  43.6  subparagraph  (1)  of  para¬ 
graph  (h),  as  amended  by  28  FJt.  11506, 
is  further  amended  to  show  that  all  in¬ 
quiries  from  prospective  manufactures  of 
mailii^  chutes  and  receiving  boxes  shall 
be  referred  to  the  Director,  Delivery 
Services  Branch.  Bureau  of  Operations. 
As  so  amended,  subparagraph  (1)  reads 
as  follows: 

§  43.6  Mail  chutes  and  receiving  boxes. 
•  •  •  «  « 

(h)  Mailing  chute  and  receiving  box 
manufactures.  (1)  A  firm  Interested  in 
the  manufacture  of  mailing  chutes  or 
mailing  chute  receiving  boxes  must  sub¬ 
mit  to  the  Director,  Delivery  Services 
Branch,  Bureau  of  Operations,  specifica¬ 
tions,  drawings,  and  a  full  size  working 
model  of  the  chute  and  receiving  box. 
The  chute  section  should  be  at  least  5 
feet  in  length  and  must  contain  a  maU 
slot.  This  section  is  to  be  attached  to 
the  receiving  box.  If  the  specifications, 
drawings,  and  model  are  found  saUs- 
factory,  the  Director,  Delivery  Services 
Branch.  Bureau  of  Operations  will  re¬ 
quest  the  firm  to  submit  a  $10,000  bond 
as  specified  in  paragraph  (f )  (3)  of  this 
section.  After  the  bond  is  examined  and 
approved,  he  will  authorize  installation 
of  not  more  than  three  maiiing  chutes 
and  receiving  boxes  for  a  90-day  achial 
service  condition  test.  If  no  unsatis¬ 
factory  condition  is  disclosed  during  the 
test  period,  the  Director,  Delivery  Serv¬ 
ices  Branch.  Bureau  of  Operations,  will 
give  the  concern  final  approval  for  the 
manufacture  of  this  equipment.  The 
company’s  name  and  address  will  then 
be  added  to  the  list  of  authorized  manu¬ 
facturers  of  mailing  chutes  and  receiving 
boxes. 

•  •  *  •  • 

Non:  The  corresponding  Postal  Manual 
section  Is  153.681. 


PART  151— CUSTOMS 

n.  In  151.5  Treatment  at  delivery  of¬ 
fice,  pcuragraph  (d).  as  amended  by  28 
F.R  4252,  is  further  amended  by  revising 
that  part  of  subparagraph  (4)  which 
precedes  subdivision  (i)  to  show  ttie  ex¬ 
emptions  regarding  customs  and  or  in¬ 
ternal  revenue  taxes  for  packages  ad¬ 
dressed  to  persons  entitled  to  tourist 
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exMnpttong.  As  so  revised,  that  part  of 
subparagraph  (4)  reads  as  follows: 

§  151.5  Treatment  at  delivery  office. 

•  •  •  •  •  • 

(d)  Delivery  of  dutiable  mail.  •  •  • 

(4)  A  package  containing  items  pur¬ 
chased  by  the  addressee  while  traveling 
abroad  is  usually  entitled  to  free  enhy 
under  his  personal  tourist  exemption. 
Articles  ordinarily  liable  for  internal^ 
revenue  taxes  by  reason  of  their  im¬ 
portation  are  free  of  such  taxes  if  they 
are  free  of  duty  under  a  tourist  exemp¬ 
tion.  The  following  conditions  imply  to 
packages  of  this  nature  assessed  with 
duty  and/or  revenue  tax  (hereinafter 
referred  to  simply  as  duty)  received  at 
delivery  offices: 

*  •  •  •  • 

Non:  The  corresponding  Postal  Idanual 
section  Is  261.644. 


PART  162— IDEMNITY  CLAIMS  AND 
PAYMENTS 

m.  In  1 162.2  Indemnity  payments 
delete  paragraph  (c)(4);  and  redesig¬ 
nate  subparagraph  (4)  of  paragraph  (a) 
as  subparagnmh  (5)  and  In^rt  a  new 
subparagrimh  (4)  to  read  as  follows: 

§  162.2  Indemnity  payments. 

(a)  Registered  postal  union  arti¬ 
cles.  •  •  • 

(4)  Australia.  Indemnity  may  be  paid 
in  any  amount  claimed  not  exceeding 
$8.17  for  loss  (contents  and  wrapper), 
regardless  of  value;  and,  on  the  basis  of 
actual  value,  irrespective  of  country  re- 
spons^le,  for  rifling  of  an  article  in  a 
registered  packet,  but  not  exceeding 
$8.17.  If  United  States  responsibility, 
pairment  may  also  be  made  for  dami^e, 
but  not  exceeding  $8.17. 

•  •  •  *  * 

Non:  The  corresponding  Postal 
sections  are  272.21  d  and  e. 

PART  168— DIRECTORY  OF 
INTERNATIONAL  MAIL 

IV.  In  1 168.5  Individual  country  regu¬ 
lations  make  the  following  changes: 

A.  In  country  "Argentina”  under  Par¬ 
cel  Post,  add  the  following  paragraph  to 
the  item  Observations: 

Used  clothing  addressed  to  individuals 
is  limited  to  22  poimds  per  parcel.  Each 
parcel  containing  used  clothing  must 
have  enclosed  a  notailzed  and  legalized 
statement  from  a  dry-cleaning  or  dis¬ 
infecting  establishment  that  the  cloth¬ 
ing  has  been  thoroughly  cleaned  or 
disinfected.  After  the  statement  has 
been  notarized,  the  notarization  must  be 
certlfled  the  county  clerk  or  other 
competent  official.  The  statement  must 
then  be  sent  to  an  Argentine  consulate 
acc(unpanled  by  a  fee  of  $7.40  for  legali¬ 
zation.  After  the  consulate  returns  the 
legalized  stat^ent,  it  must  be  enclosed 
in  the  parc^  with  the  clothing.  The 
wraimer  of  the  parcel  must  be  marked 


“Legalized  disinfection  certificate  en¬ 
closed.”  N 

B.  In  country  "Bahamas,”  delete  the 
item  Prohibitions  under  Postid  Unimi 
mail;  and  under  Parcel  Post,  amend  the 
first  paragraph  of  the  item  Insurance  to 
read  as  follows: 

Insurance.  The  foUowing  insurance 
fees  and  limits  of  indemnity  apply: 


limit  of  indemnity:  cents 

Not  over  $10 _ 20 

prom  $10.01  to  $26 _ I  26 

•  Ptom  $26.01  to  $60 _  35 

Prmn  $60.01  to  $100 _  65 

Rx«n  $100.01  to  $165 _  60 


C.  In  country  "Bulgaria,”  under  Par¬ 

cel  Post,  amend  toe  item  Prohibitions 
and  import  restrictions  to  read  as 
follows:  V 

Prohibitions  and  import  restrictions. 
The  articles  prohibited  in  the  posted 
union  mail  and  are  prohibited  as  parcel 
post. 

Gift  shipments  mailed  by  (xmimercial 
firms. 

Medicines  not  approved  by  the  Bul¬ 
garian  Ministry  of  Health. 

Import  licenses  are  required  for  all 
commercial  parcels,  and  ter  gift  parcels 
if  toe  customs  duty  thereon  exceeds  100 
leva. 

Used  clothing  must  be  accompanied 
by  a  certificate  of  disinfection.  A  nota¬ 
rized  statement  by  a  laimdry  or  dry 
cleaner  attesting  that  toe  clothing  has 
been  cleaned  should  meet  toe  require¬ 
ments  of  Bulgarian  Government. 

D.  Delete  toe  coimtry  "Labuan”  and 
toe  accompan3ring  data.  North  Borneo 
Includes  Labuan  and  is  now  a  part  of 
"Malas^a  Federation  of”. 

E.  Delete  toe  coimtry  “Persian  Gulf 
Ports”  and  toe  accompansring  data  and 
insert  in  proper  alphabetical  order  toe 
countries  "Bahrein”,  “Muscat”.  “Qatar 
(Including  Doha  and  Umm  Said)”  and 
"Trucial  States  (Including  Abu  Dhabi, 
Dubai  and  Sharjah)  ”,  with  toe  following 
acoompansrlng  data  thereunder. 

Postal  Union  Mail 

Surface  rates,  classifications,  weight 
limits  and  dimensions.  See  §  168.1. 

Air  rates.  (See  S  168.1  ter  classifica¬ 
tions,  weigdit  limits  and  dimensions.) 

Letters,  25  cents  per  half  ounce. 

Single  post  cards,  11  cents  each. 

Aerogrammes,  11  cents  each. 

Other  articles,  50  cents  first  2  ounces; 
30  cents  each  additional  2  ounces  or  frac¬ 
tion. 

Small  packets.  Accepted. 

Letter  packages  containing  dutiable 
merchandise.  Acc^ted.  See  §  112.1(e) 
of  this  chapt^.  Perishable  Mological 
material  accepted.  See  S  111.3(b)(5)  of 
tois  chapter. 

Registration.  Fee,  60  cents.  Maxi¬ 
mum  indemnity,  $8.17. 

Special  delivery.  No  service. 

Money  orders.  Yes.  See  S  61.2  of  this 
chapter. 


Prohibitions.  Articles  prohibited  or  re¬ 
stricted  as  parcel  post  are  lurohibited  or 
restricted  in  toe  postal  union  mail. 

Parcel  Post 

Surface  parcel  rates.  Two  pounds  or 
less,  90  cents  each  additional  pound  or 
fractiim,  35  cents. 

Air  parcel  rates.  Four  ounces  or  less, 
$1.54;  each  additional  pound  or  fraction] 
65  cents 

Weight  limit:  22  poimds. 

Sealing:  Insured  parcels  must,  and  ordi¬ 
nary  parcels  may  be  sealed. 

Groiqi  shipments:  No. 

Registration:  No. 

Insurance:  Tes.  , 

Postal  forms  required : 

1  Form  2922. 

2  Form  2966. 

1  Form  2972. 

Dimensions.  Length,  3^  feet;  length 
and  girth  combined,  6  feet. 

Special  handling.  Available.  See 
8  168.4. 

Insurance.  The'  following  insurance 
'  fees  and  limits  of  indemnity  apply: 


Fee, 

Limit  of  Indemnity:  cents 

Not  over  $10 _  20 

From  $10.01  to  $26 _  26 

From  $25.01  to  $50 _  35 

Ptom  $50.01  to  $100 _ 1 _  65 


Print  on  toe  wrapper,  near  the  “In¬ 
sured”  endorsement  and  number,  the 
amount  for  which  toe  parcel  is  insured. 
This  indication  shall  be  shown  in  United 
States  currency,  in  figures  and  in  letters 
spelled  out  in  fiUl,  in  toe  following  form: 

INSURED  VALUE 
$76.75 

SEVENTT-SIX  DOLLARS  AMO 
SEVEMTY-riVE  CENTS 

Parcels  containing  coins,  bullion,  pre¬ 
cious  stones,  and  any  article  of  gold, 
silver,  or  platinum  must  be  insured. 
Parcels  containing  jewelry  must  not  have 
a  value  exceeding  $100. 

The  final  decision  on  all  questions  of 
compensation  rests  wito  toe  country  in 
whose  service  toe  loss,  rifling,  or  damage 
took  plAce. 

For  general  information  in  insurance, 
see  Part  133  of  this  chapter. 

Prohibitions.  Arms  and  parts  thereof. 
Cultivated,  imitation,  artificial,  or 
bleached  pearls. 

Coins  and  gold  ingots  exceeding  £5 
($14)  in  value,  except  coins  declared  to 
be  intended  as  ornaments.  Silver  ingots 
or  partially  worked  silver  exceeding  £20 
($56)  in  value. 

Carbon  paper,  oilskins,  and  similar 
goods  are  subject  to  toe  conditions  ap¬ 
plicable  to  such  articles  for  Great  Brit- 


(RR.  161,  as  amended;  6  UJS.C.  22,  39  U.S.C. 
601,  606)  • 

Louis  J.  Dotle, 
Oeneral  Counsel. 

[FR.  Doc.  64-4626;  FUed.  May  7,  1964; 
8:48  am.] 


Friday,  May  8,  1964 

Title  41— PUBUC  CONTRACTS 

Chapter  50-— Divielon  of  Public  Con¬ 
tracts,  Department  of  Labor 

PART  50-204— SAFETY  AND  HEALTH 
STANDARDS  FOR  FEDERAL  SUPPLY 
CONTRACTS 

Radiation;  AEC  Contractors  Operating 
AEC  Plants  and  Facilities 

Amendments  to  41  CFR  Part  50-204 
establiidilng  radiation  safety  and  health 
standards  became  effTCtive  on  February 
28,  1964  (29  Fit.  1437) .  Their  applica¬ 
tion  was.  however,  withheld  as  to  con¬ 
tractors  with  the  Atomic  Energy  Com¬ 
mission  operating  plants  and  facilities 
owned  by  the  Cmnmission  pendii^ 
further  consideration  of  whether  any 
special  provision  idiould  be  made  in  the 
regulations  for  such  plants.  The  only 
parties  that  have  expressed  Interest  in 
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this  matter  have  recently  notified  the. 
Department  that  adoption  of  the  pro¬ 
posed  special  provision  for  such  contrae- 
tors  published  in  the  FKderal  Rkgistxr 
on  November  8,  1963  (28  FH.  11935) 
would  be  a  satisfactory  final  disposition 
of  the  matter. 

Accordingly,  pursuant  to  authority  in 
sections  1  and  4  of  the  WaMi-Healey 
Public  Contracts  Act  (41  U.S.C.  35  and 
38) ,  and  Section  7(d)  of  the  Administra¬ 
tive  Procedure  Act  (5  U.S.C.  1006),  I 
hereby  amend  41  CTO  50-204.320,  effec¬ 
tive  immediately,  by  changing  the  head¬ 
ing  of  the  section,  using  the  present 
heading  smd  text  as  the  heading  and 
text  of  paragraph  (a),  and  adding  a 
new  paragraph  (b)  to  read  as  follows: 

§  50—204320  AEC  licensees:  AEC  een- 
tractOTS  opanning  AEC  plants  and 
facilities. 

•  •  •  •  • 

(b)  AEC  contractors  operating  AEC 
plants  and  facilities.  Any  employer  who 


6091 

N 

possesses  or  uses  source  material,  by¬ 
product  material,  special  nuclear  ma¬ 
terial,  or  other  radiation  sources  under 
a  contract  with  the  Atomic  Energy 
Commission  for  the  operation  of  AEC 
plants  and  facilities  and  in  accordance 
with  the  standards,  procedures,  and 
other  requirements  for  radiation  pro¬ 
tection  established  by  the  Ctxnmlssion 
for  such  contract  pursuant  to  the  Atomic 
Energy  Act  of  1954  as  amended  (42  U.S.C. 
2011  et  seq.) ,  shall  be  deemed  to  be  in 
compliance  with  the  requirements  of  this 
part  with  respect  to  such  possession  azul 
use. 

(Secs.  1.  4.  40  Stat.  2036,  2038;  41  UJS.C.  35, 
38;  Sec.  7. 60  Stat.  241;  6  UA.C.  1006) 

Signed  at  Washington,  D.C.,  this  4th 
day<ff  May  1964. 

W.  WlLLABD  WmTz, 
Secretary  of  Labor. 

[FJL  Doc.  64-4623;  PUed,  May  7,  1064; 
8:47  am.] 
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Proposed  Rule  Making 


DEPARTMENT  OF  LABOR 

Wog«  and  Hour  Division 

[  29  CFR  Part  657  1 

[Administrative  Order  No.  681] 

TOBACCO  INDUSTRY  IN  PUERTO  RICO 

Roviow  Committoo;  Appointmont, 
Convention,  and  Notice  of  Hearing 

Pursuant  to  section  5  of  the  Fair  Labor 
Standards  Act  of  1938  (20  U.S.C.  205), 
Reorganisation  Plan  No.  6  of  1950  (8 
'  CPU  1949-63  Comp.,  p.  1004) ,  and  para¬ 
graph  (C)  of  Proviso  (1)  of  section  6(c) 
of  the  aforementioned  Act,  I  hereby  ap¬ 
point  Review  Committee  8  for  the  tobacco 
industry  in  Puerto  Rico  (as  defined  in  29 
CFR  657.1) ,  to  recommend  the  minimum 
wage  rate  or  rates  to  be  paid  imder  para¬ 
graph  (C)  of  Proviso  (1)  of  subsection 
6(c)  of  the  aforementioned  Act  in  lieu 
of  those  provided  under  paragraph  (B) 
of  Proviso  (1)  to  employees  in  the 
Industry. 

Pursuant  to  sections  6  and  8  of  the 
Fair  Labor  Standards  Act  of  1938  (29 
n.S.C.  206, 208) ,  and  Reorganizaticm  Plan 
No.  6  of  1950,  I  hereby: 

(1)  Convene  the  review  committee 
appointed  above ; 

(2)  Refer  to  it  the  question  of  the 
minimum  rate  or  rates  of  wages  to  be 
fixed  for  the  tobacco  industry  in  Puerto 
Rico. 

(3)  Give  notice  of  the  hearing  to  be 
held  by  the  review  committee  at  the  time 
and  place  indicated  below.  The  Com¬ 
mittee  shall  investigate  conditions  In  the 
Industry,  and  the  committee,  or  any  au¬ 
thorized  subcommittee  thereof,  shall 
bear  such  witnesses  and  receive  such  evl- 
d^ce  as  may  be  necessary  or  ai^ropri- 


ate  to  enable  the  committee  to  perform 
Its  duties  and  functions  under  the  alore- 
mentioned  Act.  The  ccsnmittee  shall 
recommend  to  the  Administrator  the 
highest  minimum  wage  rate  or  rates 
which  it  determines,  having  due  regard 
to  eccnuxnic  and  competitive  conditions, 
will  not  substuitially  curtail  emplosrment 
in  the  industry,  and  will  not  give  any 
industry  in  Puerto  Rico  a  competitive 
advantage  over  any  industry  in  the 
United  States  outside  of  Puerto  Rico,  the 
Virgin  Islands,  and  American  Samoa. 

Review  Ccxnmittee  8  shall  meet  in  ex¬ 
ecutive  session  to  commerce  its  investi¬ 
gation  at  10:00  am.  on  May  25.  1964,  in 
the  ofBce  of  the  Wage  and  Hour  and 
Public  Contracts  Divisions,  United  States 
Department  of  Labor,  seventh  fioor, 
Condominio  San  Alberto  Building,  1200 
Ponoe  de  Leon  Avenue,  Santurce,  Puerto 
Rico,  and  shall  commence  its  hearii^  at 
1:30  pm.  on  the  same  date  at  the  same 
place. 

If  the  review  committee  finds  that  a 
higher  minimum  wage  may  be  deter¬ 
mined  for  employees  engaged  in  certain 
activities  or  in  the  manufacture  of  cer¬ 
tain  products  in  the. industry  than  may 
be  determined  for  other  employees  in  it, 
the  committee'  shall  recommend  such 
reasonable  classifications  within  the  in¬ 
dustry  as  it  determines  to  be  necessary 
for  the  piirpose  of  fixing  for  each  classi¬ 
fication  the  highest  minimum  wage  rate 
that  can  be  determined  for  it  under  the 
principles  set  forth  herein  which  will  not 
give  a  competitive  advantage  to  any 
group  in  the  Industry.  No  classification 
shall  be  made,  however,  and  no  minimiun 
wage  rate  shall  be  fixed  solely  on  a  re¬ 
gional  basis  or  on.  the  basis  of  age  or 
sex.  In  determining  whether  th«*e 
i^ould  be  classifications  within  the  in¬ 
dustry.  in  making  such  classifications. 


and  in  determining  the  minimum  wage 
rates  for  such  classifications,  the  review 
committee  shall  consider,  among  other 
relevant  factors,  the  following:  (i) 
Competitive  conditions  as  affected  by 
transportation,  living,  and  production 
costs;  (2)  wages  established  for  work  of 
like  or  comparable  character  by  collec¬ 
tive  labor  agreements  negotiated  be¬ 
tween  employers  and  employees  by  rep¬ 
resentatives  of  their  own  choosing;  and 
(3)  wages  paid  for  work  of  like  or  com¬ 
parable  character  by  employers  who  vol¬ 
untarily  maintain  minimum  wage  stand¬ 
ards  in  the  industry. 

The  Administrator  shall  prepare  an 
economic  report  for  the  committee  con¬ 
taining  such  data  as  he  is  able  to  assem¬ 
ble  pertinent  to  the  matters  referred  to 
it.  Copies  of  the  report  may  be  ob¬ 
tained  at  the  National  and  Puerto  Rican 
Offices  of  the  United  States  Department 
of  Labor  as  soon  as  it  is  completed  and 
prior  to  the  hearing.  The  committee 
will  take  official  notice  of  the  facts  stated 
in  the  economic  report  to  the  extent  they 
are  not  refuted  by  evldoice  received  at 
the  hearing. 

The  precedure  for  the  review  commit¬ 
tee  shall  be  governed  by  Parts  511  and 
512  of  Title  29,  Code  of  Federal  Regula¬ 
tions  (28  FJl.  5644,  June  8,  1963). 

As  a  prerequisite  to  participation  in 
the  hearing  of  Review  Committee  8.  in¬ 
terested  perscms  shall  file  prehearing 
statements  containing  the  data  specified 
in  29  CFR  511.8  not  later  than  May  21, 
1964. 

Signed  at  Washington,  D.C.,  this  5th 
day  of  May  1964. 

W.  Willard  Wirtz, 
Secretary  of  Labor. 

[FJR.  Doe.  64-4634;  FUed.  May  7.  1964; 

8:48  am.] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

YAKIMA  PUBLIC  DOMAIN 
ALLOTMENTS 

Transfer  of  Land  Records  to  Portland 
Area  Office 

Mat  4,  1964. 

In  accordance  with  25  CFR  Part  120 
and  pursuant  to  authority  delegated  by 
Amendment  No.  49  to  Secretarial  Order 
2508  (26  FJR.  11395),  notice  is  hereby 
given  that  all  source  title  documents  and 
land  records  pertaining  to  the  Yakima 
Public  Domain  Allotments  in  the  State 
of  Washington,  have  been  transferred 
from  the  City  of  Washington,  D.C.,  to  the 
Portland  Area  Office,  Bureau  of  Indian 
Affairs,  1002  Northeast  Holliday  Street, 
Portland,  Oregon. 

Effective  May  1,  1964,  the  Portland 
Area  Office  will  be  the  office  for  the 
maintenance  of  records  for  these  trust 
and  restricted  lands. 

John  O.  Crow, 
Acting  Commissioner. 

[F.B.  Doc.  64-4606:  FUed,  May  7. '  1964; 
8:46  ajn.] 

Bureau  of  Mines 

CERTAIN  ASSISTANT  DIRECTORS 

Redelegation  of  Authority 

The  following  redelegation  is  a  por¬ 
tion  of  the  Bureau  of  Mines  Manual  and 
the  niimbering  system  is  that  of  the 
ManuaL 

[Bureau  of  Mines  Release  No.  800] 

Part  205— General  Delegations  ' 

Sec.  205.5.8  Leases.  By  Secretary’s 
Order  No.  2509,  Amendment  25,  July  11, 
1957,  the  Director  niay,  within  the  con¬ 
tinental  limits  of  the  United  States  and 
outside  the  District  of  Columbia,  lease 
space  in  buildings  that  is  to  be  used 
>  wholly  or  predominantly  for  the  special 
purposes  of  the  Bureau  and  will  not  be 
generally  suitable  for  the  use  of  other 
agencies,  or  that  is  required  for  use 
incidental  to  and  in  conjimcticm  with 
^  space  that  will  be  used  for  such  special 
purposes,  or  that  is  to  be  acquired  under 
a  lease  involving  no  r^tal  or  nominal 
consideration  of  $1.00  each  year.  The 
Director  may,  in  the  Territories  and  pos- . 
sessions  of  the  United  States,  lease  space 
in  buildings  either  for  the  general  pur¬ 
poses  or  for  the  special  purposes  of  the 
Bureau.  The  authority  is  redelegated  to 
the  Assistant  Director — ^Administration. 

Sec.  205.10.1  Quarters.  The  author¬ 
ity  with  respect  to  quarters  for  employee 
housing  under  one’s  Jurisdiction  is  re¬ 
delegated  to  the  Assistont  Director — ^Ad- 
Ddnlstratlon  and  the  Assistant  Direc¬ 
tor-Helium  to: 


A.  Require  employees  to  occupy  Gov¬ 
ernment  quarters,  in  accordance  with 
5  U.S.C.  75a^l  and  424  DM  3.2. 

B.  Fix  rates  for  quarters,  and  for  util¬ 
ities.  subsistence,  furnishings,  and  serv¬ 
ices  provided  in  connection  with  quar¬ 
ters,  in  accordance  with  424  DM. 

C.  Make  the  determinations  contem¬ 
plated  by  paragraphs  2b  and  2c  of  Bu¬ 
reau  of  the  Budget  Circular  A-18,  Re¬ 
vised,  October  18.  1957,  and  by  footnote 
number  4,  page  6,  of  such  circular.  This 
authority  must  be  exercised  in  accord¬ 
ance  with  424  DM  and  current  instruc¬ 
tions  on  budget  preparation.  This  au¬ 
thority  may  not  be  redelegated. 

D.  Make  the  determination  as  to  when 
furnished  rather  than  unfurnished 
quarters  shall  be  provided  in  the  United 
States,  or  when  unfurnished  rather  than 
furnished  quarters  shall  be  provided  out¬ 
side  the  United  States,  in  accordance 
with  424  DM.  Such  officials  are  also 
authorized  to  determine  when  furnish¬ 
ings  may  be  provided  in  non-Govern- 
ment  housekeeping  quarters  located  in 
Alaska,  Hawaii,  and  in  specific  areas 
outside  of  the  United  States,  in  accord¬ 
ance  with  Bureau  of  the  Budget  Cir¬ 
cular  A-15,  Revised.  This  authority 
may  not  be  redelegated. 

Sec.  205.10.2  Abandonment  or  de¬ 
struction.  Authority  is  redelegated  to 
the  Assistant  Director — ^Administration 
to  abandon,  destroy,  or  donate  to  public 
bodies,  real  property  with  no  commercial 
value,  or  real  property  the  estimated  cost 
of  continued  care  and  handling  of  which 
would  exceed  the  estimated  proceed 
from  its  sales,  as  authorized  by  and  in 
full  compliance  with  Chapter  Vn,  Title 
2,  Regulations  of  the  General  Services 
Administration. 

Sec.  205.11.1  Formally  advertised 
contracts.  The  authority  to  enter  Into 
formally  advertised  contracts  for  sup¬ 
plies,  equipment,  and  nonpersonal  serv¬ 
ices  (including  construction)  is  redele¬ 
gated  to  the  Assistant  Director — Admin¬ 
istration  and  Headquarters  Chief,  Divir 
sioh  of  Procurement  and  Property  Man¬ 
agement;  to  all  other  Assistant  Directors, 
and  Chiefs,  Eastern  and  Western  Admin¬ 
istrative  Offices,  in  amounts  not  to  ex¬ 
ceed  $100,000  for  any  one  contract.  The 
authority  delegated  herein  shall  be  ex¬ 
ercised  in  accordance  with  the  applicable 
limitations  in  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended,  and  in  accordance  with  ap- 
..  pllcable  policies,  procedures,  and  con¬ 
trols  prescribed  by  the  General  Services 
Administration,  the  Department  of  the 
Interior,  and  the  Bureau  of  Mines. 

Sec.  205.11.4  Negotiated  contracts. 
The  authority  to  enter  into  negotiated 
contracts  under  sections  302(c)  (1) 

through  (10)  and  (13)  through  (15)  of 
the  Federal  Property  and  Administra¬ 
tive  Services  Act  of  1949,  as  amended, 
provided  that  any  one  contract  n^o- 
tiated  under  section  302(c)  (1)  shall  not 


exceed  $25,000,  is  redelegated  to  the  As¬ 
sistant  Director — ^Administration  and 
Headquarters  Chief,  Division  of  Procure¬ 
ment  and  Property  Management. 

The  authority  to  enter  into  negotiated 
contracts  imder  sections  302(c)  (1) 

through  (5).  (10),  (13),  and  (14)  of 
the  Federal  Proper^  and  Administrative 
Services  Act  of  1949,  as  amended,  in 
amounts  not  to  exceed  $100,000  for  any 
one  contract  except  that  any  one  con¬ 
tract  negotiated  under  section  302(c)  (1) 
shall  not  exceed  $25,000,  is  redelegated 
within  the  provisions  of  205  BM  11.4  to 
the  Assistant  Director — Health  and 
Safety,  Assistant  Director — Helium,  As¬ 
sistant  Director — ^Mineral  Resource  De¬ 
velopment,  Assistant  Director — ^Minerals 
Research,  Chief,  Eastern  Administrative 
Office  and  CHiief,  Western  Administra¬ 
tive  Office.  The  authority  delegated 
herein  shall  be  exercised  in  accordance 
with  the  Federal  Property  and  Adminis¬ 
trative  Services  Act  of  1949,  as  amended, 
and  in  accordance  with  applicable  poli¬ 
cies,  procedures,  and  controls  prescribed 
by  the  General  Services  Administration, 
the  Department  of  the  Interior,  and  the 
Bureau  of  Mines. 

Sec.  205.25.1  Land  Acquisition;  re¬ 
imbursement  for  moving.  The  Director 
is  authorized  to  exercise  the  authority 
of  the  Secretary  of  the  Interior  under 
section  1  of  the  Act  of  May  29,  1958  (72 
Stat.  152) ,  relating  to  reimbursement  of 
owners  and  tenants  of  lands  acquired  for 
Department  programs  for  expenses  and 
other  losses  and  damages  incurred  by 
them  in  the  process,  and  as  a  direct  re¬ 
sult  of  such  moving  of  themselves,  their 
families,  and  their  possessions,  as  is  oc¬ 
casioned  by  such  acquisition  (Secretary’s 
Order  No.  2840,  dated  April  28,  1959,  34 
FJl.  3615) .  This  authority  is  redel^ated 
to  the  Assistant  Director — ^Administra¬ 
tion. 

Marling  J.  Ankeny, 
Director,  Bureau  of  Mines.  . 

[PJl.  Doc.  64r4607:  Piled,  May  7,  1964; 

8:46  ajn.] 


DEPARTMENT  OF  COMMERCE 

Bureau  of  International  Commerce 

[Case  326] 

IRVING  BETHEIL  ET  AL 

Order  Denying  Export  Privileges 

In  the  matter  of  Irving  BetheU,  Inter¬ 
national  American  Forwarding  Corpora¬ 
tion,  38  Pearl  Street,  New  York,  New 
York;  Sylvan  L.  Hart,  a/k/a  Sylvan  L. 
Hayuth,  d/b/a  Sela  Electronics  Com¬ 
pany.  545  West  End  Avenue,  New  York, 
New  York;  Fred  R.  Gluckman.  140  Riv¬ 
erside  Drive,  New  York,  New  York; 
Case  No.  326;  respondents. 

The  above  respondents  were,  on  Feb¬ 
ruary  6,  1964,  charged  by  the  Director, 
Investigations  Division,  Office  of  Export 
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Control,  Bureau  of  International  Com¬ 
merce,  with  Tiolationa  of  the  Export 
Control  Act  of  1949,  M  amended,  and 
regulationa  thereunder.  The  respond¬ 
ents  woe  aerred  with  the  charging  let¬ 
ter.  The  regxgident  Hart  has  fatted  to 
file  an  anewer  or  to  revond  to  the 
chargia  he  la  held  to  be  In  default. 
The  respondents  Betheil,  International 
Amerlean  forwarding  Corporation,  and 
Gttuckman  hare  filed  answers. 

Prior  to  the  Issuance  of  the  charging 
letter,  an  order  temporarily  denying  ex¬ 
port  privileges  was  Issued  against  the 
respondents  Hart  and  Olucdcman,  on 
December  31,  1968  (29  FH.  56,  January 
8,  1964).  On  February  26,  1964,  said 
temporary  order  was  extended  until  the 
completion  of  administrative  compliance 
proceedings  (29  FJl.  2914,  Ms^h  S, 
1M4)« 

The  respondent  Betheil  is  president  of 
International  Am^ican  Forwarding  Cor¬ 
poration  (Intemi^nal).  It  is  charged 
that  Betheil  acting  individually  and  for 
Intemattonal,  on  February  13,  1963,  as 
frdight  forwarder  for  a  foreign  firm,  and 
on  June  14,  1963,  as  forwarding  agent 
for  Sela  Electronics  Cmnpany,  exported 
from  the  United  States  to  Austria  oscil- 
losct^pes  and  other  electronic  equipment. 
As  to  the  Febniary  13,  1963  exportation 
it  is  alleged  that  these  respondents  false¬ 
ly  described  the  commodities  and  gave 
an  incorrect  classification  number,  there¬ 
by  representing  that  the  commodities 
were  exportable  under  General  License. 
As  to  the  June  14,  1963  exportation  it 
is  alleged  that  they  exported  the  com¬ 
modities  without  applying  for  or  obtain¬ 
ing  the  reqidred  validated  export  li¬ 
cense  and  that  they  failed  to  produce  the 
records  of  this  export  transaction  when 
requested  to  do  so  by  proper  authorities. 
It  is  further  charged  that  these  resp<Hid- 
ents  on  January  8, 1964,  acting  as  freight 
forwarder  for  a  Brazilian  firm,  exported 
sundry  commodities  falsely  describing 
them  as  e^rricultural  equipment  and 
grossly  understating  their  value. 

There  are  three  charges  against  Gluck- 
man  in  which  it  is  alleged  that  he  acted 
individually  and  for  respondent  Sela 
Electronics  Company.  It  is  alleged  that 
on  June  28,  1963,  July  7.  1963  and  July 
12,  1963,  he  exported  from  the  United 
States  to  Austria  by  parcel  post  various 
quantities  of  electronic  tubes  and  diodes 
without  lUPPlying  for  and  obtaining  vali¬ 
dated  licenses  authorizing  the  exporta¬ 
tions  and  without  presenting  to  the  Post¬ 
master  at  New  York  City  validated  li¬ 
censes  and  Shipper's  Export  Declarations 
covering  the  exportations  of  said  com¬ 
modities. 

There  are  three  charges  against  Hart 
wherein  it  is  alleged  that  he  acted  indi¬ 
vidually  and  for  S^  Electronics  Com¬ 
pany.  It  la  alleged  that  on  Fetouary  1, 
1963,  Aprfl  8.  1963  and  April  23.  1963,  he 
exported  via  pared  post  from  the  united 
States  to  Austria  electronic  tubes,  diodes 
and  other  strategic  items  without  apply¬ 
ing  for  and  obtaining  validated  licenses 
authorizing  the  exportations  and  with¬ 
out  presenting  to  the  Postmaster  at  New 
York  City  validated  licenses  and  Ship¬ 
per’s  Export  Declarations  covering  the 
exportations  of  said  commodities. 


It  is  charged  that  the  respondents  vio¬ 
lated  certain  spedfle  sections  the  U.S. 
Eb^rt  Regulatloiis. 

.In  accordance  with  the  provisions  of 
$  382.10  of  the  Export  Regulations,  with 
agreement  of  the  Director,  Investigations 
Division,  the  respondents  Betheil  and 
International,  and  also  Gludonan,  have 
sobsttitted  to  the  Comphanee  Commis- 
skmer  propossJs  for  a  consent  order  sub¬ 
stantially  in  the  form  hereinafter  set 
forth.  In  the  consent  pn^;>06a]8,  said 
respondents  have  admitted,  fm:  the  pur¬ 
pose  of  these  compliance,  proceedings, 
tte  allegations  in  the  chaining  lett^. 

The  Compliance  Commissioner  has 
reviewed  the  facts  in  the  case  and  the 
amaem  prcposals.  He  has  ^proved  the 
im>poaals  and  has  submitted  his  recom¬ 
mendation  to  the  undersigned  Directen:, 
Office  of  Export  Control,  that  the  con¬ 
sent  proposals  be  accepted.  He  has  also 
recommended  that  sanctions  as  herein¬ 
after  set  forth  be  imposed  against  Hart, 
d/b/a  Sela  Electronics  C(Mnpany.  ^ter 
reviewing  and  considering  the  record  in 
the  case  and  the  Cmnpliance  Commis¬ 
sioner’s  recommendations,  I  hereby  make 
the. following  findings  of  fact: 

1.  The  respemdent  International 
American  Forwarding  Corporation  (In¬ 
ternational)  is  engaged  in  the  freight 
forwarding  business  and  has  a  place  of 
business  in  New  York  City,  the  respond¬ 
ent  Irving  Betheil  is  president  of  said 
Corporation  and  is  the  individual  respon¬ 
sible  for  its  operations  and  management. 
Ihe  respondent  Sylvan  L.  Hart,  also 
known  as  Sylvan  L.  Ha3ruth,  is  an  elec¬ 
tronic  engineer  and  owns  and  operates 
the  firm  known  as  Sela  Electronics  Com¬ 
pany  (Sela)  in  New  York  City.  The 
re^ndoit  Fred  R.  Gluckman  is  a  resi¬ 
dent  of  New  YoiJk  City. 

2.  On  February  13, 1963,  Betheil  acting 
individually  and  for  respond^t  Interna¬ 
tional,  as  freight  forwarder  for  a  for¬ 
eign  company,  exported  from  the  United 
States  to  Austria,  three  oscilloscopes 
whicdi  required  validated  export  licenses 
from  the  Office  of  Export  Ctontrol, 
Department  of  Commerce,  for  such 
exportation.  Said  respondents  falsely 
described  the  oscilloscopes  on  the  Ship¬ 
per’s  Ebeport  Declaration  and  falsely  de¬ 
scribed  them  under  an  incorrect  clas¬ 
sification  number,  thereby  representing 
that  said  commodities  were  exportable 
from  the  United  States  to  Austria  under 
General  License  GRO. 

3.  On  June  14.  1963,  Betheil  acting 
individually  and  for  respondent  Interna¬ 
tional,  as  forwarding  agent  for  the  re¬ 
spondent  Hart,  d/b/a  Sela,  exported  from 
the  United  States  to  Austria,  two  oscil¬ 
loscopes  witii  accessories  and  a  signal 
generator.  Said  commodities  required 
validated  export  licenses  from  the  Office 
of  Export  Control,  Department  of  Com¬ 
merce,  for  said  exportation.  Said  re¬ 
spondents  did  not  apply  for  or  obtain  the 
necessary  validated  licenses  before  mak¬ 
ing  the  exportation.  The  respond^ts 
failed  to  ];»oduce  the  records  concerning 
this  export  transaction  when  requested 
to  <to  so  by  an  authorized  agent  of  the 
Bureau  of  International  Commerce,  De¬ 
partment  of  Commerce. 

4.  On  January  8,  1964,  Betheil  acting 
individually  and  for  respondent  Inter¬ 


national,  as  freight  forwarder  for  a 
Brazilian  company,  exported  fixun  the 
United  States  to  Brazil  a  shipment  of 
sundry  commodities,  all  of  non-strategic 
nature,  having  an  aggregate  value  of 
|GB5,000,  falsely  describihg  them  on  Ship- 
p<^s  Ebeport  Declaration  as  agricultiu-al 
equipment  and  falsely  certifying  the 
value  as  $1,500. 

5.  On  June  28.  1963,  July  7,  1963,  and 
July  12,  1963  the  iefg)ondent  Gluckman, 
acting  individually  and  for  the  respond- 
oit  Hart,  d/b/a  Sela,  exported  from  the 
United  States  to  Austria  by  parcel  post, 
a  total  of  180  electronic  tubes  and  diodes. 
Said  commodities  required  validated  ex¬ 
port  licenses  from  the  Office  of  Export 
Control  for  expectation  and  said  re¬ 
spondent  did  not  apidy  for  or  obtain  the 
required  export  licenses.  Said  respond¬ 
ent  made  the  exportations  without  pre¬ 
senting  to  the  Postmaster  at  New  York 
Citf,  the  place  of  exportations,  validated 
expe^  licenses  or  duly  executed  Shipper’s 
Eseport  Declarations  covering  said  com¬ 
modities,  as  required  by  the  Export 
Regulations. 

6.  On  February  1,  1963,  April  8,  1963 
and  April  23,  1963  the  respondent  Hart 
acting  individually  and  for  his  firm  Sela, 
exported  from  the  United  States  to  Aus¬ 
tria,  by  parcel  post,  six  electronic  tubes 
and  diodes,  and  a  quantity  of  strategic 
material  in  semifabricated  form.  Said 
commodities  required  validated  export  li¬ 
censes  from  the  Office  of  Export  Control 
for  exportation  and  said  respondent  did 
not  apply  for  or  obtain  the  required  ex¬ 
port  licenses.  Said  respondent  made  the 
exportations  without  presenting  to  the 
Postmaster  at  New  York  City,  the  place 
of  exportations,  validated  export  licenses 
or  duly  executed  Shipper’s  Export  Dec¬ 
larations  covering  said  commodities,  as 
required  by  the  Export  Regulations. 

From  the  foregoing  I  have  concluded 
that  the  respondents  Betheil  and  Inter¬ 
national  caused  false  representations  to 
be  made  to,  and  material  facts  to  be  con¬ 
cealed  from,  the  UJS.  Department  of 
Commerce  and  the  UJS.  Collector  of  Cus¬ 
toms  in  connection  with  the  pr^aration 
and  use  of  export  control  documents  in 
effecting  the  exportation  of  commodi¬ 
ties  from  the  United  States;  exported 
f  rmn  the  United  States  to  AusMa  certain 
commodities  subject  to  the  UJS.  Export 
Regulations  without  having  obtained 
from  the  Department  of  Commerce  the 
validated  export  license  required  to  au¬ 
thorize  such  exportations;  failed  to  pro¬ 
duce  and  make  available  records,  which 
said  respondents  were  required  to  keep 
when  requested  to  do  so  by  an  authorized 
agent  of  the  Bureau  of  International 
Commerce.  aU  in  violation  of  §§  370.2, 
372.3,  381.2,  381.3(b).  381.4,  381.5,  381.6 
and  381.11  of  the  UJS.  Export  Regula¬ 
tions.  I  have  further  concluded  that  the 
respondents  Gluckman  and  Hart  ex¬ 
ported  commodities  frmn  the  United 
States  to  Austria  without  having  pre¬ 
sented  to  the  Postmaster  at  New  York 
City,  the  place  of  mailing,  validated  li¬ 
censes  which  were  required  for  said  ex¬ 
pectations  together  with  related  duly 
executed  Shipper’s  Export  Declarations 
covering  said  ednunodities,  all  in  viola¬ 
tion  of  §§  370.2(b),  371.10,  372.3,  379.1 
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(b),  38U  and  381.4  of  the  UB.  Export 
R^ulations. 

Now  after  comridering  the  record  in 
the  case,  the  p!it4;>06al8  for  ccMiaeiit  ordNW, 
and  the  recommendationa  of  the  Coixn>li- 
ance  Ckxnmissioiner,  axid  being  of  the 
view  that  this  ord^  is  calculated  to 
achieve  effective  enforcement  of  the  law 
and  the  purposes  thereof:  It  is  hereby 
ordered, 

L  All  outstanding  validated  export  li¬ 
censes  in  which  respondents  Irving 
Betheil  or  International  American  For¬ 
warding  Corporation  appear  or  partici¬ 
pate  in  any  manner  or  capacity  are 
hereby  revoked  and  shall  be  returned 
forthwith  to  the  Bureau  of  International 
Commerce  for  cancellation.  Such  vali¬ 
dated  export  licenses  as  may  be  out¬ 
standing  in  which  respondents  Sylvan  L. 
Hart,  also  known  as  Sylvan  L.  Hasruth, 
doing  business  as  Sela  Electronics  Com¬ 
pany,  or  Fred  R.  Oluckman  t^pear  or 
participate  in  any  manner  or  capacity 
and  which  have  heretofore  been  revoked 
shall  be  returned  to  said  Bureau  for 
cancellation. 

n.  Exc^t  as  qualified  in  Part  IV 
hereof,  the  respondents  Irving  Betheil 
and  International  American  Forwarding 
Corporation,  for  a  period  of  54  months 
from  the  effective  date  of  this  order,  the 
respondent  Fred  R.  Oluckman  for  ft  pe¬ 
riod  of  30  months  from  the  effective  date 
of  this  order,  and  the  respondent  Sylvan 
L.  Hart,  also  known  as  Sylvmi  L.  Hayuth, 
doing  business  as  Sela  Electronics  Com¬ 
pany,  for  the  duration  of  expert  controls, 
are  hereby  denied  all  privileges  of  par¬ 
ticipating,  directly  or  indirectly,  in  any 
manner  or  capacity,  in  any  transaction 
involving  commodities  or  technical  data 
exported  from  the  United  States  in  whole 
or  in  part,  or  to  be  exported,  or  which  are 
otherwise  subject  to  the  Export  Regula¬ 
tions.  Without  limitation  of  the  gen¬ 
erality  of  the  forgoing,  participation 
prohibited  in  any  such  transaction  either 
in  the  United  States  or  abroad  shall  in¬ 
clude  participation:  (a)  As  a  party  or  as 
a  repres^tative  of  a  party  to  any  vali¬ 
dated  export  license  application;  (b)  in 
the  preparation  or  filing  of  any  export 
license  application  or  reexportation 
authorization,  or  document  to  be  sub¬ 
mitted  therewith;  (c)  in  the  obtaining  or 
using  of  any  validated  or  general  export 
license  or  other  export  control  docu¬ 
ments;  (d)  in  the  carrying  on  of  nego¬ 
tiations  with  respect  to,  or  in  the 
receiving,  ordering,  buying,  selling,  de¬ 
livering,  storing,  using,  or  disposing  of 
any  commodities  or  technical  data;  (e) 
in  the  financing,  forwarding,  transport¬ 
ing,  or  other  servicing  of  such  com¬ 
modities  or  technical  data. 

m.  Such  denial  of  export  privileges 
shall  extend  not  only  to  the  respondents, 
but  also  to  their  successors  or  assigns, 
oflacers,  partners,  representatives,  agents, 
and  employees,  and  also  to  any  person, 
firm,  corporation,  or  other  business  orga¬ 
nization  with  which  they  now  or  here¬ 
after  may  be  related  by  affiliation,  owner¬ 
ship,  control  position  of  responsibUity,  or 
other  connection  in  the  conduct  trade 
or  services  connected  therewith. 

IV.  (a)  Six  months  after  the  effective 
date  of  this  order,  without  furthm:  order 
of  the  Bureau  of  International^  Com¬ 


merce,  the  respondmito  Irving  Bethdl, 
International  American  Forwarding  Oor- 
XXHation,  and  Fred  R.  Oluckman  shall 
have  thc^  export  j^ivileges  restored  to 
thrai  conditionally  and  thereafter  for 
the  remainder  of  the  respective  denial 
periods  the  said  respmidents  shall  be  on 
probation.  However,  no  validated  li¬ 
censes  which  have  l^n  revoked  under 
this  order  or  under  the  temporary  denial 
order  of  December  31. 1963  shall  thereby 
be  restored.  The  conditions  of  such 
restoration  are  that  the  respondents 
shall  fiilly  comply  with  all  requirements 
of  the  Ebcport  Control  Act  of  1949,  as 
amended,  and  all  r^ulations,  licenses 
and  orders  issued  thereunder. 

(b)  Two  years  after  the  effective  date 
hereof  the  respondent  Sylvan  L.  Hart, 
also  known  as  Sylvan  L.  Hayuth.  doing 
business  as  Sela  Electronics  Company, 
may  apply  to  have  the  effective  denial  of 
his  export  privileges  held  in  abeyance 
while  he  remains  on  probation.  Such 
application  shall  be  supported  by  evi¬ 
dence  showing  compliance  with  the  terms 
of  this  order  and  such  disclosure  of  de¬ 
tails  of  his  activities  during  said  two 
years  as  may  be  necessary  to  determine 
his  compliance  with  this  order. .  The  ap¬ 
plication  will  be  considered  on  its  merits 
and  in  the  light  of  conditions  and  policies 
existing  at  that  time.  His  export  privi- 
l^es  may  be  restored  under  such 
terms  and  conditions  as  appear  to  be 
appropriate. 

V.  Upon  a  finding  by  the  Director, 
Office  of  Export  Control,  or  such  other 
official  as  may  be  exercising  the  duties 
now  exercised  by  him,  that  the  respond-, 
ents  Betheil,  International  American 
Forwarding  Corporation  or  Oluckman 
have  knowingly  failed  to  comply  with 
the  requirements  and  conditions  of  this 
order  or  with  the  conditions  of  proba¬ 
tion,  said  official  at  any  time,  with  or 
without  prior  notice  to  said  respondent, 
by  supplem^tal  order,  may  revoke  the 
probation  of  said  respondent,  revoke  all 
outstanding  validated  export  licenses 
4o  which  any  of  said  respondents  may  be 
a  party,  and  deny  all  export  privileges, 
for  a  period  up  to  48  months  as  to 
Betheil  and  International  American  For¬ 
warding  Corporation,  and  for  a  period 
up  to  24  months  as  to  Oluckman.  Such 
order  shall  not  preclude  the  Bureau  of 
International  Commerce  from  taking 
further  action  for  any  violation  as 
shall  be  warranted.  Any  person  affected 
by  a  sui%>l^ental  order  revoking  with¬ 
out  notice  his  probation,  may  file  ob¬ 
jections  and  request  that  such  order  be 
set  aside,  and  may  request  an  oral  hear¬ 
ing,  as  provided  in  §  382.16  of  the  Export 
Regulations,  but  pending  such  further 
proceedings,  the  order  of  revocation  shall 
remain  in  effect. 

VI.  During  the  time  when  any  re¬ 
spondent  or  other  person  within  the 
scope  of  this  order  is  prohibited  from 
engaging  in  any  activity  within  the 
scope  of  Part  n  hereof,  no  person,  firm, 
corporation,  partnership,  or  other  busi¬ 
ness  organization,  whether  in  the  United 
States  or  elsewhere,  without  prior  dis¬ 
closure  'to  and  ^}ecific  authorization 
from  the  Bureau  of  International  Com¬ 
merce,  shall  do  any  of  the  following  acts^ 
directly  or  Indirectly,  in  any  manner  or 


capacity,  on  behalf  of  or  in  siny  associ¬ 
ation  with  any  respondent  or  other  per¬ 
son  denied  export  privileges  within  the 
scope  of  this  order,  or  whereby  any  such 
respondent  or  such  other  person  may 
obtain  any  benefit  theref ixan  or  have  any 
interest  or  participation  therein,  directly 
or  indirectly:  (a)  Api^  for.  obtain, 
transfer,  or  use  any  license,  shipper’s 
export  declaration,  bill  of  lading,  or 
other  export  control  document  relating 
to  any  exportation,  reexportation,  trans¬ 
shipment.  or  diversion  of  any  commodity 
or  technical  data  exported  or  to  be  ex¬ 
ported  from  the  United  States,  by,  to, 
or  for  any  such  respondent  or  other  per¬ 
son  denied  export  privileges  within  the 
scope  of  this  order;  or  (b)  order,  buy, 
rec^ve,  use.  sell,  d^ver,  store,  dispose  of, 
forward,  transport,  finance,  or  otherwise 
service  or  participate  in  any  e^ortation, 
reexportation.  transshli»nent,  or  diver¬ 
sion  of  any  conunodity  or  technical  data 
exported  or  to  be  exported  from  the 
United  States. 

This  order  shall  becmne  effective  on 
May  1. 1964. 

Forrest  D.  Hockersmith, 
Director, 

Office  of  Export  Control. 

[FJl.  Doc.  64-4681:  FUed,  May  7,  1964; 

8:^  am.] 
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GEORGE  L.  WILSON 

Statement  of  Changes  in  Financial 
Interests 

In  accordance  with  the  requirements 
of  section  710(b)  (6)  of  the  Defense  Pro¬ 
duction  Act  of  1950,  as  amended,  and 
Executive  Order  10647  of  November  28, 
1955,  the  following  changes  have  taken 
place  in  my  financial  interests  as  re¬ 
ported  in  the  Federal  Register  during 
the  past  six  months: 

A.  Deletions:  No  change. 

B.  Additions:  No  change. 


This  statement  is  made  as  of  April  20, 
1964. 


George  L.  Wilson. 


April  20, 1964. 


[Fit.  Doc.  64-4632;  FUed.  May  7.  1964; 
8:49  am.] 


DEPARTMENT  OF  HEALTH,  EDU¬ 
CATION,  AND  WELFARE 

Food  and  Drug  Administration 
BUCKMAN  LABORATORIES,  INC. 

Notice  of  Filing  of  Petition  Regarding 
Food  Additives 

Pursuant  to  the  provisions  of  the  Fed¬ 
eral  Food,  Drug,  and  Cosmetic  Act  (sec. 
409(b)(5).  72  Stat.  1786;  21  UJS.C.  348 
(b)  (5) ) ,  notice  is  given  that  a  petitimi 
(FAP  1368)  has  been  filed  by  Buckman 
Laboratories,  Inc.,  1256  North  McLean, 
Menuihis,  Tennessee,  38108,  proposing 
that  8  121.2505  Slimicides  be  amended  as 
follows: 
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NOTICES 


1.  By  inserting  alphabetically  in  the 
list  of  slime-control  substances  in  para¬ 
graph  (c)  the  new  item  “2-Bromo-4'- 
hydrozyacetophencme.” 

2.  By  inserting  alphabetically  in  the 
list  of  adjuvant  substances  in  paragraph 
<d)  the  new  items  “Butylene  oxide"  and 
“Monomethyl  ethers  of  mono-,  di-,  and 
tripropylene  glyooL" 

Dated:  May  1. 1964. 

Malcolm  R.  Stxphens, 
Assistant  Commissioner 
for  RegidatUms. 

[FJl.  Doc.  64-4629;  PUed,  May  7.  1964; 

8:49  aju.] 


CIVIL  AERONAUTICS  BOARD 

[Docket  13777;  Order  20758,  Oorrected]  ^ 

INTERNATIONAL  AIR  TRANSPORT 
,  ASSOCIATION 

Agreement  Relating  to  SpeciRc 
Commodity  Rates 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  office  in  Washington,  D.C., 
on  the  28th  day  of  April  1964. 

There  has  been  filed  with  the  Board, 
pursuant  to  section  412(a)  of  the  Fed¬ 
eral  Aviation  Act  of  1958  (the  Act)  and 
Part  261  of  the  Board’s  Economic  Regu¬ 
lations.  an  agreement  between  various  air 
carriers,  foreign  air  carriers,  and  other 
carriers,  ^bodied  in  the  resolutions  of 
Traffic  Conference  1  of  the  International 
Air  Tram^rt  Association  (lATA),  and 
adopted  pursuant  to  the  provisions  of 
Resolution  590  (Commodity  Rates 
Board) . 

This  agreement,  adopted  pursuant  to 
unprotested  notices  to  the  carriers  and 
promulgated  in  lATA  memoranda,  ex¬ 
tends  the  effectiveness  of  certain  exist¬ 
ing  specific  commodity  rates  as  set  forth 
in  the  attachment  hereto.* 

The  Board,  acting  pursuant  to  sections 
102,  204(a) .  and  412  of  the  Act,  does  not 
find  the  subject  agreement  to  be  adverse 
to  the  public  interest  or  in  violation  of 
the  Act,  provided  that  approval  thereof 
is  conditioned  as  hereinafter  ordered. 

Accordingly,  it  is  ordered:  That  Agree¬ 
ment  CA.R.  17666,  R-2.  be  and  hereby  is 
approved,  provided  that  such  ai^roval 
shall  not  constitute  ai8?roval  of  the 
specific  commodity  descriptions  con¬ 
tained  therein  for  purposes  of  tariff 
publication. 

Any  air  carrier  party  to  the  agreement, 
or  any  interested  person,  may,  within  15 
days  from  the  date  of  service  of  this 
order,  submit  statements  in  writing  con¬ 
taining  reasons  deemed  appropriate,  to¬ 
gether  with  supporting  data,  in  support 
of  or  in  opposition  to  the  Board’s  action 
herein.  An  original  and  nineteen  copies 
of  the  statements  should  be  filed  with 
the  Board’s  Docket  Section.  The  Board 
may,  upon  consideration  of  any  such 
statements  filed,  modify  or  rescind  its 
action  herein  by  subsequent  order. 


*  To  oorreet  conference  and  docket  numbers. 
■Filed  as  part  of  the  original  dociunent. 


This  order  will  be  published  in  the 
Federal  Register. 

By  thejUlvU  Aeronautics  Board. 

[seal]  B[arold  R.  Sakderson, 

Secretary. 

[F.B.  Doc.  64-4633;  FUed,  May  7.  1664; 
8:49ajn.] 


[Docket  14792] 

NORTH  CENTRAL  RENEWAL  OF 
CERTAIN  SEGMENT 

Notice  of  Prehearing  Conference 

Renewal  North  Central’s  Segment  12. 

Notice  is  hereby  given  that  a  prehear¬ 
ing  conference  in  the  above-entitled 
matter  is  assigned  to  be  held  on  June  2, 
1964,  at  10  am.,  e.dj5.t..  in  Room  1027, 
Universal  Building,  Connecticut  and 
Florida  Avenues  NW.,  Washii^1x>n.  D.C., 
before  Examiner  Leslie  G.  Donahue. 

Dated  at  Washington,  D.C.,  May  6, 
1964. 

[seal]  Francis  W.  Brown, 

Chief  Examiner. 

[FJR.  Doc.  64r^34;  FUed.  May  7.  1964; 

8:50  am.] 

FEDERAL  COMMUNICATIONS 
COMMISSION 

[Docket  Nos.  15323-15325;  FCC  64R-248] 

INTEGRATED  COMMUNICATIONS 
SYSTEMS,  INC.,  OF  MASSACHU- 

SEm  ET  AL. 

Memorandum  Opinion  and  Order 
Amending  Issues 

In  re  applications  of  Integrated  Com¬ 
munication  Systems,  Inc.  of  Massachu¬ 
setts,  Boston,  Massachusetts,  Docket  No. 
15323,  FUe  No.  BPCrr-3167;  United 
Artists  Broadcasting,  Inc.,  Boston,  Mas¬ 
sachusetts,  Docket  No.  15324,  File  No. 
BPC7r-3169:  WQBH  Educational  Fouif- 
dation,  Boston,  Massachusetts,  Docket 
No.  15325,  FUe  No.  BPCT-3277;  for  con¬ 
struction  permits  for  new  television 
broadcast  stations. 

1.  United  Artists  Broadcasting,  Inc. 
(United  Artists)  petitions  the  Review 
Board  to  enlarge  issues  in  this  proceed¬ 
ing.*  Petitioner  seeks  the  addition  of 
the  f oUowing  issues  with  respect  to  the 
application  of  Integrated  Communlca- 
tion  Systems,  Inc.  of  Massachusetts 
(Integrated) : 

(a)  To  determine  whether  the  appli¬ 
cant,  in  view  of  its  proposal  as  to  staff, 
is  qualified  to  operate  its  station  in  the 
manner  proposed  in  its  appUcation. 

(b)  To  determine  whether  the  pro¬ 
gram  proposals  of  the  applicant  are  f  ea- 


^The  pleadings  before  the  Review  Board 
Include:  (1)  Motion  to  enlarge  Issues,  filed 
Mar.  2.  1964,  by  United  Artists  Broculcastlng, 
Inc.;  (2)  Opposition,  filed  Apr.  8,  1964,  by 
Integrated  Communication  ^Systems,  Inc.  of 
Massachiisetts;  (3)  Response,  filed  Apr.  8, 
1964,  by  the  Broadcast  Biureau;  and  (4) 
Reply  to  opposition,  filed  Apr.  20,  1964,  by 
petitioner. 


sible  for  a  UHF  television  station  without 
network  affiliation  in  the  Boston  market; 
whether  there  is  a  reasonable  prospect 
that  the  program  prc^iosals  can  be  ef¬ 
fectuated;  and,  in  light  of  evidence  ad¬ 
duced  with  respect  to  the  foregoing, 
whether  the  applicant  is  qualified  to  op¬ 
erate  its  station  in  the  manner  proposed 
in  its  application, 

2.  This  proceeding  involves  mutually 
exclusive  applications  for  a  new  UHF 
television  broadcast  station  in  Boston, 
Massachusetts.  United  Artists  chal¬ 
lenges  the  adequacy  of  the  staff  proposed 
by  Integrated.  To  support  its  conten¬ 
tion,  petitioner  points  out  that  Inte¬ 
grated  contemplates  a  weekly  schedule 
totalling  45%  hours,  of  which  45  percent, 
or  more  than  20  hours,  is  to  be  local  live 
programming.  United  Artists  asserts 
that  Integrated  proposes  local  live  pro¬ 
grams  on  each  day  of  the  week  with  six 
such  programs  on  Mondays  through  Fri¬ 
days  and  also  on  Sundays,  and  five  live 
programs  on  Saturdays.  In  order  to 
maintain  this  schedule,  petitioner  indi¬ 
cates  that  a  staff  of  thirteen  employees  is 
designated  by  Integrated,  including  five 
management  personnel.  According  to 
United  Artists,  the  remaining  eight  staff 
members  are  to  work  in  the  engineering, 
business,  commercial  and  program  de¬ 
partments;  however,  it  is  noted  by  peti¬ 
tioner,  no  allocatton  of  these  staff  mem¬ 
bers  is  provided  by  Integrated  in  its  ap¬ 
plication.  In  light  of  personnel  require¬ 
ments  and  viewed  most  favorably  to  In¬ 
tegrated.  United  Artists  contends  that 
no  more  than  four  staff  members  can  be 
considered  as  available  for  the  program 
department  which  is  primarily  respon¬ 
sible  for  the  heavy  work  load  imposed  by 
over  20  hours  of  local  live  programming 
per  week.  Petitioner  notes  that  none  of 
Integrated’s  principals  have  television 
broEidcast  experience  and  that  Inte¬ 
grated’s  proposed  percentage  of  live 
broadcasts  exceeds  that  shown  in  the 
renewal  applications  of  all  but  one  tele¬ 
vision  station  out  of  491  stations  sur¬ 
veyed  in  Veterans  Broadcasting  Com¬ 
pany.  Inc.,  Docket  No.  14367  et  al.  (Six 
Nations  Rebuttal  Exhibit  No.  1) .  United 
Artists  also  challenges  the  feasibility  of 
the  program  proposals  advanced  by  In¬ 
tegrated  in  light  of  the  following  con¬ 
siderations:  (1)  Integrated  has  applied 
for  a  UHF  channel  in  a  market  with 
three  VHF  network  affiliates;  (2)  Inte¬ 
grated  has  proposed  programming  which 
would  be  extraordinarily  ambitious,  even 
for  a  profitable  VHP  station;  (3)  Inte¬ 
grated’s  operating  budget  is  based  on 
an  inadequate  staff  proposal;  and  (4) 
(K>erating  revenues  are  proposed  to  cover 
substantial  long-term  debt  retirement. 
Petitioner  urges  that  adequate  explora¬ 
tion  of  the  feasibility  of  Integrated’s  pro¬ 
posal  cannot  be  made  under  the  stand¬ 
ard  comparative  issues  or  the  standard 
financial  qualifications  and  Evansville 
issues;  therefore,  the  requested  issues  are 
necessary  to  develop  an  adequate  record 
and  to  enable  the  Commission  to  evaluate 
the  problems  inherent  in  the  introduc¬ 
tion  of  a  UHF  station  in  an  all-VHF 
market. 

3.  Integrated,  in  opposing  the  motion- 
to  enlarge  issues,  attempts  to  distinguish 
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its  position  from  that  of  TVue  Associates, 
Inc.,  FCC  64B-56,  1  RR  2d  1013  (1964), 
where  the  Review  Board  added  an  ade¬ 
quacy  of  staff  issue  to  the  proceeding. 
Integrated  points  out  that  TVue’s  appli¬ 
cation  proposed  a  71-hour  telecast  we^ 
with  more  than  31  hours,  or  44  percent 
of  total  air  time,  devoted  to  live  pro¬ 
gramming  and  with  a  staff  of  only  nine 
full-time  employees  and  additional  help 
being  provided  as  needed.  In  contrast 
to  TVue,  Integrated  asserts  that  the 
demands  upon  its  staff  of  thirteen  full¬ 
time  employees  from  approximately  20 
hours  of  locid  live  programming  would  be 
substantially  less.  Integrated  also  con¬ 
tends  that  considerations  of  unusual  im-o- 
gramming  proposals,  the  extensive  use 
of  automation  jand  personnel  require¬ 
ments  are  not  present  here  as  in  the  TVue 
proceeding.  After  a  review  of  several 
cases  (all  of  which  related  to  standard 
broadcast  operation) ,  Integrated  al¬ 
leges  that  the  petitioner  has  failed  to 
produce  facts  to  demonstrate  that  its 
staffing  proposals  are  insufficient  and 
has  not  cited  a  single  decision  of  the 
Commission  in  support  of  its  requested 
enlargement.  In  answer  to  the  issue 
raised  concerning  the  feasibility  of  its 
proposals.  Integrated  argues  that  the 
existence  or  lack  of  network  affiliation 
has  no  effect  on  its  ability  to  effectuate 
its  proposed  programming  since  tihere  is 
nothing  novel  about  the  proposals.  In¬ 
tegrated  concludes  that  the  question  of 
feasibility  seems  to  resemble  a  sufficiency 
of  funds  issue  which  should  be  addressed 
to  the  hearing  examiner  and,  in  any 
event,  petitioner  can  explore  these  mat¬ 
ters  under  the  standard  comparative  and 
designated  issues. 

4.  The  Broadcast  Bureau  supports  the 
requested  addition  of  an  adequacy  of 
staff  issue  and  points  to  the  amount  of 
local  live  programming  and  the  size  of 
the  staff  pr(^>osed  by  Integrated.  iTie 
Bureau  also  notes  that  there  is  no 
breakdown  of  staff  fimctions  and  con¬ 
cludes  that  an  unresolved  question  exists 
as  to  whether  staff  proposals  have  been 
adequately  iq;>praised  in  view  of  the  de¬ 
gree  of  live  programming  anticipated  by 
Integrated.  In  regard  to  the  second 
issue  requested  by  United  Artists,  the 
Bureau  asserts  that  the  issue  of  feakbU- 
ity  is  basically  the  same  issue  sought 
by  WEBR,  Inc.  in  Ultravision  Broadcast¬ 
ing  Company,  PCX)  64R-192,  released 
April  10,  1964,  wherein  the  Review 
Board  eeitifled  the  question  whether  an 
issue  such  as  that  proposed  by  United 
Artists  should  be  added.  The  views  that 
prompted  the  Biu:*eau’s  support  of  l^e 
Ultravision  certification  app^  here 
where  another  UHF  applicant  is  con¬ 
fronted  by  a  three  VHP  station  market. 
In  its  reply  to  Integrated's  opposition. 
United  Artists  asserts  that  Integrated 
has  declined  to  provide  any  further  in¬ 
formation  regarding  the  functions  to  be 
performed  by  sti^  members  and  has  not 
shown  how  a  four-man  program  depart¬ 
ment  can  produce  substantial  live  pro- 
gramming.  United  Artists  again  denies 
tiiat  it  is  requesting  an  Evansville  issue 
and  asserts  that  these  matters  cannot 
be  explored  under  the  designated  issues. 

5.  An  applicant  is  normaUy  required 
m  present  the  Commission  with  a  pro¬ 


gram  proposal  which  is  reasonably  ca¬ 
pable  of  effeetuatimi.  Bimey  Imes,  Jr. 
(WMOX) ,  27  PCC  225, 17  RR  419  (1959) . 
A  proposal  to  devote  45  percent  or  ap¬ 
proximately  20  hours,  of  weekly  broad¬ 
cast  tinie  to  local  live  programming  must 
d^nonstrate  the  availability  of  a  staff 
sufficient  to  effectuate  such  program¬ 
ming.  While  such  a  question  cannot  be 
decided  only  on  the  basis  of  tl)e  number 
of  employees  and  broadcast  horns  in¬ 
volved  TVue  Associates,  Inc.,  PCC  64R- 
56,  1  RR  2d  1013  (1964) ,  it  is  essential 
to  such  a  determination  that  the  num¬ 
ber  of  personnel' be  specified  and  a  rea¬ 
sonable  allocation  of  functions  and  per¬ 
sonnel  be  provided.  We  cannot  deter¬ 
mine  here  on  the  basis  of  Integrated’s 
application  and  opposition  the  niunber 
of  full-time  employees  who  will  be  uti¬ 
lized  in  the  development  and  presenta¬ 
tion  of  a  comprehensive  programming 
propoi^l.  As  the  Bureau  notes,  whether 
or  not  the  petitioner  is  accurate  regard¬ 
ing  the  number  of  personnel  available 
for  Int^rated’s  program  department,  an 
unresolved  question  does  exist  concern¬ 
ing  the  adequacy  of  the  staff  proposals 
when  viewed  in  terms  of  local  live  pro¬ 
gramming.  Por  these  reasons,  ^^e  deem 
it  necessary  to  require  further  inquiry 
into  Integrated’s  staff  proposals,  and  the 
motion  to  enlarge  issues  will  be  granted 
to  that  extent.  With  respect  to  petition¬ 
er’s  attempt  to  question  the  feasibility  of 
Integrated’s  program  proposals,  the 
Board  has  had  occasion  to  consider  sim¬ 
ilar  requests.  See  Ultravision  Broadcast¬ 
ing  Company,  PCC  64R-192,  released 
April  10,  1964;  and  Cleveland  T^ecast- 
ing  Corp.,  FCC  64R-220,  released  April 
21, 1964.  In  these  cases  and  in  this  pro¬ 
ceeding,  the  Board  has  been  asked  to  de¬ 
termine  the  feasibility  of  program  pro¬ 
posals  advanced  by  a  UHF  applicant 
with  regard  to  its  introduction  into  a 
three  VHP  station  market.  Since  the 
considerations  involved  in  such  an  issue 
go  beyond  present  Commission  policy 
with  respect  to  financial  qualifications 
and  since  the  Board  was  impressed  by 
the  potential  impact  oh  UHF  develop¬ 
ment,  the  question  was  certified  to  the 
Commission.  The  question  of  feasibility 
raised  by  petitioner’s  second  requested 
issue  will  therefore  be  certified  also. 

Accordingly,  it  is  ordered.  This  1st  day 
of  May  1964,  that  the  Motion  to  Enlarge 
Issues,  filed  March  2.  1964,  by  United 
Artists  Broadcasting,  Inc.  is  granted  to 
the  extent  indicated  herein;  and 

It  is  further  ordered.  That  the  issues 
in  this  proceeding  are  enlarged  by  the 
addition  of  the  following  issue:  To  de¬ 
termine  whether  Integrated  Communi¬ 
cation  Systems,  Inc.  of  Massachusetts,  In 
view  of  its  proposal  as  to  staff,  is  quali¬ 
fied  to  operate  its  station  in  the  manner 
proposed  in  Its  m>plication,  and  Issue 
(b)  requested  by  petitioner  is  hereby 
certified  to  the  Cmnmlssion  for  its 
determination. 

Released:  May  5, 1964. 

Pedxral  Communications 

Commission, 

[seal]  Ben  F.  Waple, 

Secretary. 

[FA.  DOO.  64-4688;  FUed,  May  7,  1964; 

8:50  am.] 


[Dockets  15440,  15441;  FOC  64M-8881 

CONTEMPORARY  RADIO,  INC. 
(WAYL)  AND  HUBBARD  BROAD¬ 
CASTING,  INC. 

Order  Scheduling  Hearing 

In  re  applications  of  Contmporary 
Radio,  Inc.  (WATL) ,  Minneapolis,  Min¬ 
nesota,  Docket  No.  15440,  File  No.  BPH- 
4142;  Hubbard  Broadcasting.  Inc.,  Min¬ 
neapolis,  Minnesota,  Docket  No.>  15441, 
Pile  No.  BPH-4167;  for  construction 
permits. 

It  is  ordered.  This  4th  day  of  May  1964, 
that  Jay  A.  Kyle  will  preside  at  the  hear¬ 
ing  in  the  above-entitled  proceeding 
which  is  hereby  scheduled  to  commence 
on  July  8,  1964,  in  Washington,  D.C.: 
And,  it  is  further  ordered.  That  a  pre¬ 
hearing  conference  in  the  proceeding  will 
be  convened  by  the  presiding  officer  at 
9:00  a.m.,  June  5, 1964. 

Released:  May  5,  1964. 

Federal  Communications 
Commission, 

[seal]  Ben  F.  Waple, 

Secretary. 

[F.R.  Doc.  64-4686;  Filed,  May  7,  1964; 
8:50  am.] 

[Docket  Nos.  15442, 15448;  FCX)  64M-884] 

DUBUQUE  BROADCASTING  CO.  AND 
TELEGRAPH  HERALD 

Order  Scheduling  Hearing 

In  re  applications  of  Dubuque  Broad¬ 
casting  Company,  Dubuque,  Iowa,  Docket 
No.  15442,  File  No.  BPH-3920;  Tele- 
graph-HersJd,  Dubuque,  Iowa,  Docket 
No.  15443,  File  No.  BPH-4288;  for  con¬ 
struction  permits. 

It  is  ordered.  This  4th  day  of  May 
1964,  that  Thomas  H.  Donahue  will  pre¬ 
side  at  the  hearing  in  the  above-entitled 
proceeding  which  is  hereby  scheduled  to 
commence  on  July  8,  1964,  in  Welling¬ 
ton,  D.C.:  And,  it  is  further  ordered.  That 
a  preheeudng  conference  in  the  proceed- 
ii^  will  be  convened  by  the  presiding 
officer  at  9:00  am.,  June  5, 1964. 

Released:  May  5,  1964. 

Federal  Communications 
Commission, 

*  [seal]  Ben  F.  Waple, 

Secretary. 

[FH.  Doc.  64-4687:  FUed,  May  7,  1964; 

8:50  am.] 


[Docket  Nos.  15358  etc.;  FCC  64-871] 

LOMPOC  VALLEY  CABLE  TV 

Memorandum  Opinion  and  Order 
Designating  Applications  for  Con¬ 
solidated  Hearing  on  Stated  Issues 

In  re  iqiplications  of  Lmnpoc  Valley 
Cable  TV,  for  operational  fixed  stations 
in  the  Business  Radio  Service.  Docket 
No.  15358,  FUe  No.  30779-IB-53X;  Lom¬ 
poc  VaUey  Cable  TV,  Inc.,  for  opera¬ 
tional  fixed  stations  in  the  Business 
Radio  Service.  Docket  No.  15433,  File 
No.  29978-IB-24X;  Lompoc  Valley  Cable 
TV,  Inc.,  for  operational  fixed  stations 
in  the  Business  Radio  Service,  File  No. 
29979-I&-24X. 
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NOTICES 


1.  The  Commission  has  it  for 

consideration:  (a)  Its  opinion  in  Lompoc 
Valley  Cable  TV,  FCC  64-170,  ordering 
a  hearing  in  Docket  Mo.  15S68;  (b)  two 
additional  applications  (File  Nos.  29976- 
IB-24X  and  29979-IB-24X)  filed  by 
Lompoc  Valley  Cable  TV  relating  to  the 
microwave  relay  system  proposal  deidg- 
nated  for  hearing  in  the  cited  case;  (c) 
a  “Petition  to  Deny,  or,  in  the  Alterna¬ 
tive,  to  Consolidate”  filed  March  23, 
1964,  by  Mill  Acqulsti4)ace,  James  H. 
Ranger,  Bums  Rick,  Marion  A.  Smith 
and  Ed  J.  ZuchelU,  d/b  as  Central  Coast 
Television,  permittee  of  Station  KCOY- 
TV,  Channel  12,  Santa  Maria,  CaUfomia, 
directed  against  (b)  above;  and  (d)  foot¬ 
note  1  Cf  a  “Motion  to  Enlarge  Issues” 
filed  April  1,  1964,  in  Docket  No.  15358, 
by  Lcnnpoc  Valley  Cable  TV. 

2.  In  its  cited  opinion,  the  Ckmunission 
set  aside  an  emrlier  grant  to  Lmnpoc 
Valley  Cable  TV  and  designated  f  m:  hear¬ 
ing  its  application  (File  No.  30779-IB- 
53X)  for  authority  to  construct  a  micro- 
wave  relay  syst^  in  the  Business  Radio 
Service  to  serve  a  CATV  at  Vandenburg 
Village  and  Mission  Hills,  California. 
However,  two  other  applications  filed  by 
Lompoc  Valley  in  the  same  area  were  not 
considered  in  the  cited  (pinion.  One 
of  these  (File  No.  29979-IB-24X)  is  now 
moot  since  it  proposed  a  transfer  of  the 
permit  which  was  later  set  aside.  How¬ 
ever,  it  appears  that  the  other  applica¬ 
tion  (File  No.  29978-IB-24X)  concerns 
the  same  system  and  should  be  consoli¬ 
dated  into  the  same  hearing.  In  a  plead¬ 
ing  filed  in  Docket  No.  15358,  Lompoc 
Valley  Cable  TV  states  that  it  “has  no 
objection  to  such  consolidation”. 

Accordingly,  it  is  ordered.  That  Insofar 
as  it  relates  to  Lompoc  Valley  CTable  TV’s 
transfer  application  (File  No.  29979-IB- 
24X),  Central  Coast  Television’s  “Peti¬ 
tion  to  Deny,  or.  In  the  Alternative,  to 
Consolidate”  is  dismissed  as  moot. 

It  is  further  ordered.  That  the  applica¬ 
tion  (FUe  No.  29979-1B-24X)  of  Lompoc 
Valley  Cable  TV  is  dismissed  as  moot. 

It  is  further  ordered.  That  pmmiant  to 
section  309(e)  of  the  Communications 
Act  of  1934,  as  amended,  the  supplication 
(FUe  No.  29978-IB-24X)  of  Lompoc  Val¬ 
ley  Cable  TV  is  designated  for  hearing 
and  consoUdated  into  the  pending  pro¬ 
ceeding  in  Docket  No.  15358  upon  the 
Issues  alrestdy  ordered  in  that  proceed¬ 
ing. 

It  is  further  ordered,  Thsit  the  “Peti¬ 
tion  to  Deny,  or,  in  the  Alternative,  to 
ConsoUdate”  filed  by  Central  Coast  Tele¬ 
vision  on  Msu-ch  23,  1964,  Is  granted  to 
the  extent  indicated  above. 

Adopted:  April  29,  1964. 

Released:  May  5,  1964. 

Federal  CtoiaruiacATiONS 
COHMZSSION,^ 

[seal]  Ben  F.  Waple. 

Secretary. 

{FJL  Doc.  64-4639;  Filed,  May  7.  1964; 
8:60  ajxL] 


>  CommisslotterB  Ziee  and  Ford  absent. 


[Docket  NOe.  15488. 16439;  FOO  64M-881] 

MARINE  BROADCASTING  CORP.  AND 
ONSLOW  BROADCASTING  CO. 

Order  Scheduling  Hearing 

In  re  applications  of  Marine  Broad¬ 
casting  Conioration,  Jacksonville,  North 
Carolina,  Docket  No.  15438,  FUe  No. 
BPH-4190;  Onslow  Broadcasting  Com-, 
pany,  .  JacksonvUle,  North  Carolina, 
Docket  No.  15439.  FUe  No.  BPH-4281; 
for  construction  permits. 

It  is  ordered.  This  4th  day  of  May  1964, 
that  Sol  SchUdhause  wUl  preside  at  the 
hearing  in  the  above-entitled  proceeding 
which  is  hereby  scheduled  to  commence 
on  July  7,  1964,  in  Washington,  D.C.: 
And,  it  is  further  ordered.  That  a  pre- 
hearing  coherence  in  the  proceeding  wUl 
be  convened  by  the  presiding  officer  at 
9:00  ajn.,  June  4, 1964. 

Relecused:  May  5,  1964. 

Federal  Commxtnicatxoms 
Commission, 

[seal]  Ben  F.  Waple, 

Secretary. 

[FJl»  Doc.  64-4640;  FUed,  May  7.  1964; 
8:61  ajn.] 

[Docket  Nos.  16486, 15437;  FC!C  64M-380] 

SKYLARK  CORP.  AND  KINGSTON 
BROADCASTERS,  INC. 

Order  Scheduling  Hearing 

In  re  applications  of  Skylark  Corpora¬ 
tion,  Kingston,  New  York,  Docket  No. 
15436,  FUe  No.  BPH-4256;  Kingston 
Broadcasters,  Inc.,  Kingston,  New  York, 
Docket  No.  15437,  FUe  No.  BPH-4397;  for 
construction  permits. 

It  is  ordered.  This  4th  day  of  May 
1964,  that  H.  Gifford  Irion  wUl  preside 
at  the  hearing  in  the  above-entitled  pro¬ 
ceeding  which  is  hereby  scheduled  to 
commence  on  July  7,  1964,  in  Washing¬ 
ton,  D.C.:  And,  it  is  further  ordered.  That 
a  prehearing  conference  in  the  proceed¬ 
ing  wUl  be  convened  by  the  presiding 
officer  at  9:00  ajn.,  June  4, 1964. 

Released:  May  5, 1964. 

Fsi«ral  Communications 
Commission, 

[seal]  Ben  F.  Waple, 

Secretary. 

[Fit.  Doc.  64-4641;  Filed,  May  7,  1964; 
8:61  am.] 


[Docket  Noe.  16449, 16460;  FOG  64-887] 

SPRINGFIELD  TELECASTING  CO.  AND 
MIDWEST  TELEVISION  INC. 

Memorandum  Opinion  and  Order 
Designating  Ai^lications  for  Con- 
solidoted  Hearing  on  Stated  Issues 

In  re  appUcations  of  Smringfield  Tele¬ 
casting  Co.,  Springfield,  lUimUs,  Docket 
No.  15449,  FUe  No.  BPCrr-4t838;  Midwest 
Television,  Inc.,  Springfield,  Illinois, 
Docket  No.  15450,  FUe  No.  BPCT-2846; 
ioc  construction  permits  for  new  tele¬ 
vision  broadcast  stations. 


1.  Hie  Commission  has  before  it  for 
consideration:  (a)  The  applications  of 
Springfield  Telecasting  Co.  (Springfield) , 
filed  December  22,  1960,  and  Midwest 
Television,  Inc.  (Midwest) ,  filed  February 
7.  1961,  each  requesting  a  construction 
pennit  for  a  new  television  broadcast  sta¬ 
tion  to  operate  on  Channel  26,  Spring- 
firid,  Illinois;  (b)  Tetition  to  Deny”, 
filed  March  13, 1961,  by  Plains  Television 
Corporation  (Plains) ,  against  (a) ,  above; 
(c)  “0]K>osition  to  Petition  to  Deny”, 
filed  April  28,  1961,  by  Midwest  against 
(b),  above;*  (d)  Reply,  filed  May  22, 
1961,  by  Plains,  to  (c) ,  above;  (e)  “Fur¬ 
ther  Petition  to  Deny”,*  filed  November 
26,  1963,  by  Plains,  against  the  applica¬ 
tion  ^  (DP(^-2838)  of  Springfield,  as 
amended;  (f)  Opposition,  filed  Decem¬ 
ber  6,  1963,  by  Springfiedd,  against  (e), 
above;  and  (g)  Reply,  filed  December  26, 
1963,  by  Plains,  to  (f ) ,  above.  On  Jan¬ 
uary  3,  1964,  Springfield  filed  a  plead¬ 
ing  ciu;>tioned  “Response  to  Reply  to  Op¬ 
position”,  directed  against  (g),  above, 
and  simultaneously  filed  a  “Motion  to 
Accept  Pleading”,  which  requests  the 
Commission  to  consider  the  “R^x>nse”. 
On  January  16,  1964,  Plains  filed  a 
“Statement”  opposing  Springfield’s 
“Motion”.  Since  Springfield’s  “Re¬ 
sponse”  was  filed  in  violation  of  the  pro¬ 
visions  of  §  1.45  of  the  Commission’s 
rules  limiting  pleadings  which  may  be 
filed  in  a  proceeding,  its  “Motion”  wiU 
be  denied,  and  the  pleadings  filed  in  con¬ 
nection  therewith  wUl  be  dismissed. 

2,  Springfield  Telecasting  Co.,  a  cor¬ 
poration,  is  the  successor  to  Richard  S. 
Cole,  trading  as  Sprhigfield  Telecasting 
Company,  the  application  having  been 
or^inally  filed  by  Mr.  Cole  as  an  indi- 
viduaL  Midwest  is  the  Ucensee  of  Tele¬ 
vision  Broadcast  Station  WCIA,  Channel 
3,  Champaign,  Illinois,  Television  Broad¬ 
cast  Station  WMBD-TV,  Channel  31. 
Peoria,  Illinois,  and  Radio  Station 
WMBD,  Peoria,  Illinois,  as  weUas  Radio 
Stations  KFMBCAM)  and  KFMB-FM, 
and  Television  Broadcast  Station  KFMB- 
TV,  Channel  8.  aU  in  San  Diego,  Cali¬ 
fornia.  The  principal  stockholders  of 
Midwest  have  various  other  broadcast 
interests  which  are  discussed  in  succeed¬ 
ing  paragraphs  hereof.  The  petitioner, 
Plains  Television  Corporation,  is  the  li¬ 
censee  of  Television  Broadcast  Stations 
WICS,  Channel  20.  Springfield,  Illinois; 
WCHU,  Channel  33,  Champaign,- Rli- 
nois;  and  WICD,  Channel  24,  Danville, 
IllinoiB. 


*  All  of  the'  parties,  at  various  times,  re¬ 
quested  and  were  granted  extensions  of  time 
within  which  to  file  pleadings. 

•On  Apr:  28.  1961,  Springfield  filed  an 
answer  to  (a),  above,  and  Plains  filed  its 
reply  thereto  on  May  8,  1961.  Springfield 
therecq;»on  filed,  on  June  29,  1961,  a  reply  to 
the  Plains  reply.  On  Oct.  8.  1963,  Spring- 
field  filed 'a  majmr  amendment  to  its  ap¬ 
plication.  the  effect  of  adiich  was  to  present 
an  entirdy  new  proposal,  rendering  these 
footnoted  plefuiings,  for  the  most  part,  moot. 
Petitioner's  "Further  Petition  to  Deny”  is, 
in  suhstance,  a  new  Petiticm  to  Deny,  di¬ 
rected  against  the  "new”  application.  Ac¬ 
cordingly,  except  to  the  extent  that  parts 
of  these  three  pleadings  may  be  incorporated 
by  reference,  they  will  not  be  considered. 
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3.  The  Springfield  and  Midwest  appli¬ 
cations  are  mutually  exclusive  and  a  ' 
hearing  will,  tiierefore,  be  required. 
Thus,  the  only  question  raised  by  the 
Plains  petition  concerns  the  issues  to  be 
specified.  No  challenge  has  been  offered 
to  Plains'  standing  as  a  party  in  interest 
in  tMs  proceeding,  and  it  is  evident  that 
Plains  has  such  standing  under  the  provi¬ 
sions  of  section  309(e)  of  the  Communi¬ 
cations  Act,  and  we  so  find  (Federal 
Communications  Commission  v.  Sanders 
Brothers  Radio  Station,  309  n.S.  470). 
Plains  makes  a  threefold  attack  on  the 
Springfield  application.  First,  Plains 
Questions  the  qualifications  of  Spring- 
field  on  the  basis  of  an  alleged  undis¬ 
closed  interest  of  the  now-defunct  Elec¬ 
tron  Corporation  in  the  Springfield  ap¬ 
plication,  as  originally  filed,  and  the 
alleged  Udden  role  of  Electron  in  the 
preparation  of  the  original  Springfield 
application.*  Plains  alleges  that,  not¬ 
withstanding  the  fact  that  Electron  is 
not  coimected  in  any  manner  with  the 
“new”  Springfield  application,  there  re¬ 
mains  the  question  of  whether  Spring- 
field,  in  filing  ,the  original  application, 
was  less  than  candid  with  the  Commis¬ 
sion  in  failing  to  disclose  Efiectron’s  role 
in  the  preparation  of  the  application. 
Plains  further  challenges  the  qualifica¬ 
tions  of  Springfield  on  the  basis  that 
Springfield,  an  Ohio  corporation,  has  not 
shown  that  it  is  authorized  to  do  business 
in  the  State  of  Illinois.  Finally,  Plains 
alleges  that  Springfield’s  programming 
proposal  represents  a  gross  overcom¬ 
mercialization. 

4.  The  fact  that  Springfield  may  have 
purchased  *  a  "package  progrsunming 
deal”  from  Electron,  does  not,  in  our 
view,  raise  a  question  as  to  Springfield’s 
qualifications  to  be  a  broadcast  licensee. 
The  allegations  of  Plains  with  respect  to 


the  pvisting  Grade  B  contour  of  Station 
WCIA.  Within  this  overliq?  area,  it  is 
alleged,  there  are  approximately  73,648 
people,  representing  about  half  of  the 
population  of  the  Springfield  metropoli¬ 
tan  area.  Midwest  concedes  that  there 
will  be  overlap  of  the  Station  WCIA 
Grade  B  contour  with  the  predicted 
Grade  A  contour  of  the  proposed  station, 
but  disputes  the  extent  of  the  overlap. 
Midwest  further  concedes  that  there  will 
be  overlap  of  the  predicted  Grade  A  con- 
.tour  of  the  pr(H>08ed  station  with  the 
existing  Grade  B  contour  of  Station 
WMBD-TV.  Under  the  circumstances, 
it  is  clear  that  an  issue  with  regard  to 
"duopols^’  is  warranted  and  such  an  issue 
will,  accordix^ly,  be  specified. 

6.  Petitioner  asserts  that  the  owner¬ 
ship  interests  of  Midwest  and  its  stock¬ 
holders  in  central  Illinois  already  con¬ 
stitute  a  concentration  of  control  which 
is  inconsistent  with  the  public  interest 
and  that  a  grant  of  the  application 
would,  therefore,  intensify  the  alleged 
concentration.  The  ownership  interests 
of  Midwest  and  its  stockholders  are,  in¬ 
deed,  extensive  and  complex.  The  ap¬ 
plicant  itself  is  licensee  of  three  television 
broadcast  stations  (WCIA,  WMBD-TV 
and  KFMB-TV)  and  three  radio  stations 
(WMBD,  KFMB,  and  KFMB-FM). 
Since  Radio  Stations  EFMB  and 
KFMB-FM  and  Television  Broadcast 
Station  KFMB-TV  are  located  in  Cali¬ 
fornia,  they  do  not  enter  into  the  "cqp- 
centration  of  control”  picture  in  central 
Illinois.  Helen  M.  Stevick  and  her 
daughter,  Marajen  S.  Chenigo,  own  20 
percent  of  the  stock  of  Midwest;  they 
also  own  all  of  the  stock  of  Champaign 
News-Gazette,  Inc.,  licensee  of  Radio 
Stations  WDWS  and  WDWS-FM,  Cham¬ 
paign,  Illinois.  Lindsay-Schaub  News¬ 
papers,  Inc.,  owhs  20  percent  of  the  stock 


five  standard  broadcast  stations  and  five 
FM  stations,  all  in  the  same  general  area 
of  central  Illinois.  It  is  significant  that 
two  of  the  three  television  broadcast  sta¬ 
tions  (WCIA  and  WGEM-TV)  are  VHF 
stations  with  substantial  coverage  areas.* 
Moreover,  we  believe  that  the  interests  of 
Midwest  and  its  stockholders  in  other 
means  of  mass  communication  are  also 
significant.  We  think  that  these  facts 
clearly  show  that  an  issue  with  respect 
to  concentration  of  control  is  warranted 
and  that  the  multiple  ownership  interests 
of  Midwest  and  its  stockholders  in  the 
mass  media  should  be  examined  within 
the  framework  of  the  issue  to  be  specified 
to  determine  whether  a  grant  of  the  Mid¬ 
west  ai^lication  would  be  consistent  with 
§  73.636  of  the  Commission’s  rules. 

7.  Petitioner  charges  that  Midwest 
proposes  a  sat^te  operation  in  Spring- 
field  which  will  duplicate  substantially 
idl  of  the  programming  of  Station  WCIA. 
giving  rise  to  the  (^ration  of  a  UHF 
satellite  within  the  Grade  B  contour  of 
a  VHF  station.  Petitlcmer  argues  that, 
in  view  of  the  fact  that  Station  WCIA 
now  places  a  Grade  B  signal  into  Spring- 
field  itself  and  that  Springfield  pres¬ 
ently  has  a  local  station  (petitioner’s 
Station  WICS),  there  is  no  need  for  a 
satellite  operation  such  as  that  which 
Midwest  proposes.  Since  no  area  not 
now  within  the  Grade  B  contour  of  •an 
existing  station  will  rec^ve  coverage  from 
the  proposed  station.  Plains  reasons,  the 
t3q)e  of  operation  which  Midwest  pro¬ 
poses  is  not  warranted.  The  effect  of 
such  an  operation,  petitioner  urges, 
would  be  merely  to  increase  the  Station 
WCTA  signal  in  the  area  as  a  "bonus” 
to  advertisers.  Midwest,  however,  de¬ 
nies  that  it  proposes  a  satellite  opera¬ 
tion,  pointing  out  that  it  proposes  to 
maintain  a  studio  and  staff  in  Sprlng- 


an  undisclosed  Interest  of  Electron  in  the 
Springfield  application  are,  at  best, 
speculative  and  unsupported  by  any  facts. 
The  Commission  has  considered  Plains’ 
arguments  on  this  account  and  finds  no 
merit  in  them.  With  respect  to  whether 
Springfield  is  authorized  to  do  business 
in  the  State  of  Illinois,  it  is  clear  that 
Springfield  has  not  made  such  a  showing 
and  an  issue  with  respect  thereto  will  be 
specified.  Anally,  with  respect  to  the 
alleged  qyercommercialization,  no  spe¬ 
cific  issue  appears  warranted  since  the 
programming  proposals  of  the  applicants 
will,  in  any  event,  be  explored  under 
standard  comparative  issue  “6(c)” 
herein.. 

5.  Petitioner  alleges  that  a  grant  of  the 
Midwest  application  would  be  incon¬ 
sistent  with  §  73.636  of  the  Commission’s 
rules  with  regard  to  "duopoly”  and  a  con¬ 
centration  of  control  ^titioner  states 
that,  operating  as  proposed,  the  predicted 
Grade  A  contour  of  the  proposed  station 
would  be  almost  wholly  encompassed  by 

*  The  orlgizuil  application  contained  a  pro¬ 
gramming  proposal,  admittedly  inrepared  by 
Electron,,  which  was  identical  to  those  sub- 
niitted  by  three  other  applicants  In  three 
other  cities.  In  aU  of  which  Electron  was  the 
equipment  suppUer.  Electron  also  provided 
unusually -favorable  terms  of  payment  for 
^  equipment.  It  la  on  the  basis  of  these 
facts  that  Plains  questions  whether  Electron 
bad  an  undisclosed  Interest  In  the  Springfield 
application. 


of  Midwest;  the  family  of  F.  W.  Schaub 
owns  more  than  90  percent  of  the  stock 
of  HCS  Company,  a  holding  company 
which  controls  Lindsay-Schaub  News¬ 
papers.  Inc.  The  Schaub  family  also 
owns  more  than  40  percent  of  the  stock 
of  Illinois  Broadcasting  Company,  li¬ 
censee  of  Radio  Stations  WSOT  and 
WSOY-PM,  Decatur,  Illinois;  WSEI-PM, 
Effingham,  Illinois;  and  WVLN  and 
WVLN-PM.  Olney,  Illinois.  Illinois 
Broadcasti]^  Company  formerly  owned 
the  20  percent  of  the  stock  of  Midwest 
which  is  now  owned  by  Lindsay-Schaub 
Newspapers,  Inc.  Hie  family  of  Frank 
M.  Lindsay  owns  more  than  25  percent 
of  the  stock  of  Lindsay-Schaub  News¬ 
papers,  Inc.,  as  well  as  more  than  25  per¬ 
cent  of  the  stock  of  Illinois  Broadcasting 
Company.  The  Lindsay  family  also  owns 
19  percent  of  Quincy  Newspapers,  Inc., 
which,  in  turn,  controls  Quincy  Broad¬ 
casting  Company,  licensee  of  Radio  Sta¬ 
tions  WGEM  and  WGEM-FM  and  Tele¬ 
vision  Broadcast  Station  WOEM-TV,  all 
in  Quincy,  Illinois.  Furthermore,  Mid¬ 
west  is  also  the  licensee  of  UHF  Tele¬ 
vision  Broadcast  Translator  Station 
W71AE,  LaSalle,  Illinois,  which  rebroad¬ 
casts,  on  Channel  71.  the  programs  of 
Midwest’s  Station  WMBD-TV.  Thus, 
Midwest  and  its  stockholders,  directly  or 
indirectly,  have  substantial  interests  in 
three  television  broadcast  stations,  one 
television  broadcast  translator  station. 


field  and  will  originate  programs  locally, 
although  it  is  true  that  the  proposed  sta¬ 
tion  will  carry  a  substantial  portion  of 
the  programming  of  Station  WCTA. 
The  question  thus  raised  as  to  whether 
there  is  a  need  for  the  type  of  operation 
proposed  by  Midwest  is  one  which  in¬ 
volves  the  basic  programming  proposal 
of  Midwest.  We  find,  therefore,  that  a 
separate  issue  with  respect  thereto  is 
warranted  and  will  be  specified. 

8.  Midwest,  in  its  "Opposition”  to  the 
Plains  petition,  - asserts  that  the  peti¬ 
tioner  has  failed  to  make  the  showing 
required  by  section  309(d)  of  the  Com¬ 
munications  Act  that  a  grant  of  the  ap¬ 
plication  would  be  prima  facie  incon¬ 
sistent  with  the  public  interest.  We 
think  that  the  petitioner  has  made  the 
requisite  showing  and  the  preceding 
paragraphs  amply  support  this  con¬ 
clusion.  Furthermore,' since  an  eviden¬ 
tiary  hearing  is  required  in  any  event, 
the  Commission  will  have  an  opportunity 
to  consider  all  of  the  relevant  and  mate¬ 
rial  questions  raised  by  the  petitioner 

*In  Its  Memorandum  Opinion  and  Order 
(FCC  62-706,  23  RB  941.  released  July  9. 
1962)  granting  Midwest’s  application  for  Its 
translator  station  in  LaSalle,  Illinois,  the 
Commission  said:  “We  recognize  that  be¬ 
cause  the  applicant  is  the  licensee  oi  WCIA. 
Channel  3.  Champaign,  a  station  saving  a 
very  large  area.  It  does  occupy  a  dominant 
competitive  position  in  the  State  of  Illinois 
outside  of  the  Chicago  area.” 
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without  Imposing  any  additimial  burdM 
upon  the  applicants. 

9.  It  opjpetLn  that  each  of  the  aK>B- 
cants  herein  proposes  to  locate  its  main 
studio  outside  the  corporate  limits  of  the 
City  of  Spiingfleld.  Midwest  has  re¬ 
quested  a  waiver  of  I  73.613  of  the  Com¬ 
mission's  rules;  Spri^rfleld  has  n^  Is¬ 
sues  will,  therrfore,  be  specified  to  de¬ 
termine  whether  a  grant  of  either  of  the 
ai^lications  would  be  consistent  with 
§  73.613  of  the  Commission’s  rules  mid, 
if  not,  whether  circumstances  exist 
which  would  warrant  a  waiver  of  said 
section. 

10.  In  view  of  the  foregoing,  except  as 
indicated  above,  the  C(xnmission  finds 
that  Springfield  Telecasting  Co.  is  finan¬ 
cially,  technically,  and  otherwise  qdali- 
fied  to  construct,  own  and  operate  the 
proposed  television  broadcast  station; 
and  that,  except  as  indicated  above, 
Kfidwest  Television,  Inc.,  is  legally,  fi¬ 
nancially,  technically  and  otherwise 
qualified  to  construct,  own  and  (^;>erate 
the  proposed  television  station.  Upon 
due  consideration  of  the  above-cap¬ 
tioned  applications,  the  Commission 
finds  that,  pursuant  to  section  309(e)  of 
the  Communications  Act  of  1934,  as 
amended,  a  hearing  is  necessary  and 
that  the  said  applications  must  be  des¬ 
ignated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  set  forth  b^ow: 

It  is  ordered.  That,  pursuant  to  section 
309(e)  of  the  Communications  Act  of 
1934,  as  amended,  the  above-captioned 
applications  of  Springfield  Telecasting 
Co.  and  Midwest  Television.  Inc.,  are 
designated  for  hearing  in  a  consolidated 
proceeding  at  a  time  and  place  to  be 
specified  in  a  subsequent  Order,  upon  the 
following  issues: 

1.  To  determine  whether  Springfield 
Telecasting  Co.  is  authorized  to  do  busi¬ 
ness  in  the  State  of  Illinois. 

2.  TO  determine 'whether  a  grant  of 
the  application  of  Midwest  Television, 
Inc.,  would  be  consistent  with  the  pro¬ 
visions  of  S  73.636  of  the  Ccunmission's 
rules  with  regard  to  “duopoly”  and  con¬ 
centration  of  control. 

3.  To  determine  whether  a  grant  of 
the  application  of  Springfield  Telecast¬ 
ing  Co.  would  be  consistent  with  the  pro¬ 
visions  of  S  73.613  of  the  Commission’s 
rules  and,  if  not,  whether  circumstances 
exist  which  would  warrant  waiver  of  said 
section. 

4.  To  determine  whether  a  grant  of 

the  application  of  Midwest  Television, 
Inc.,  would  be  consistent  with  the  pro¬ 
visions  of  9  73.613  of  the  Commission’s 
rules  and.  if  not,  whether  circumstances 
exist  which  would  warrant  waiver  of  said 
section.  V 

5.  To  determine  the  efforts  made  by 
Midwest  Television,  Inc.,  to  ascertain  the 
needs  and  Interests  of  the  area  proposed 
to  be  served  and  the  manner  in  which 
the  applicant  will  meet  such  needs  and 
interests. 

6.  To  determine,  cm  a  compcu^tive 
basis,  which  of  the  operations  proposed 
in  the  above-cimtioned  applications 
would  better  serve  the  public  interest, 
convenience  and  necessity  in  light  of  the 
significant  diff^ences  between  the  ap¬ 
plicants  as  to: 


(a)  The  boAgioiind  and  experience 
od  each,  bearing  cm  its  ability  to  own  and" 
operate  the  proposed  tdleviston  broad¬ 
cast  statkm. 

(b)  The  proposals  of  each  with  re¬ 
spect  to  the  management  and  operation 
of  the  pnmosed  tdevislon  broadcast 
stations. 

(c)  The  programming  services  pro¬ 
posed  in  each  of  the  above-captioned 
'implications.^ 

7.  To  deteimine,  in  the  fight  of  the 
e^denee  adduced  pursuant  to  the  fore¬ 
going  issues,  which,  if  either,  of  the  in¬ 
stant  applications  should  be  granted. 

It  is  further  ordered.  That  the  “Motion 
to  Acxsept  Pleading”  filed  herein  by 
Springfield  Telec^asting  Co.  is  denied; 
the  “Response  to  Reply  to  Opposition” 
filed  herein  by  Springfield  Telecasting 
Co.  is,  accx>rdingly,  dismissed;  the 
“Statement”  filed  January  16,  1964, 
herein  by  Midwest  Television,  Inc.,  is 
dismissed;  and  the  Petitions  to  Deny 
filed  herein  by  Plains  Television  Corpo¬ 
ration  are  granted  Insofar  as  they  re¬ 
quest  that  the  applications  be  designated 
for  hearing. 

It  is  further  ordered.  That  Plains 
Television  Corporation  is  made  a  party 
to  the  proceeding;  and 

It  is  further  ordered.  That  the  issues 
in  the  above-captioned  proceeding  may 
be  enlarged  by  the  Examiner,  upon  his 
own  motion  or  upon  petition  properly 
filed  by  a  party  to  the  proceeding,  and 
upon  suiBcient  allegations  of  fact  in  sup¬ 
port  thereof,  by  the  addition  of  the  fol¬ 
lowing  issue: 

To  determine  whether- the  funds  avail¬ 
able  to  the  applicant  will  give^  reasonable 
assurance  that  the  proposals  set  forth 
in  the  application  will  be  effec^tuated. 

It  is  further  ordered.  That,  to  avail 
themselves  of  the  opportunity  to  be 
heard,  Springfield  Telecasting  Co.,  Mid¬ 
west  Television.  Inc.,  and  Plains  Tele¬ 
vision  Corporation,  pursuant  to  9  1.221 
(c)  of  the  Commission’s  rules,  in  per¬ 
son  or  by  attorney,  shall,  within  twenty 
(20)  days  of  the  mailing  of  the  Order,  file 
with  the  Commission,  in  triplicate,  a 
written  appearance  stating  an  intention 
to  appear  on  the  date  set  for  the  hearing 
and  present  evidence  on  the  issues  speci¬ 
fied  in  this  Order. 

It  is  further  ordered.  That  the  appli¬ 
cants  and  the  party  respondent  herein 
shall,  pursuant  to  section  311(a)(2)  of 
the  Communications  Act  of  1934,  as 
amended,  and  9  1.594(a)  of  the  Commis¬ 
sion’s  rules,  give  notice  of  the  hearing 
either  individually,  or,  if  feasible.  Jointly, 
within  the  time  and  in  the  manner  pre¬ 
scribed  in  such  rule,  and  diidl  advise 
the  Commission  of  the  publication  of 
such  notice  as  required  by  9  1.594(g)  of 
the  rules. 

Adopted:  April  29,  1964. 

Released:  May  4,  1964. 

FkDKRAL  COBOCUMICATIOirS 
COMMXSSXOM,* 

[seal]  Ben  F.  Waple, 

,  Secretary. 

[PJL  Doe.  64-4642;  FUed,  Ifay  7,  1964; 

.  8:61  sjtn.] 


•  CknmnlflBioner  Lee  absent. 


[Docket  Noe.  16326-15328;  PCX)  64M-379] 

SPRINGFIELD  TELEVISION  BROAD- 
CASTING  CORP.  ET  AL. 

Older  Contimiing  Hearing  ' 

In  re  applications  of  Springfield  Tele¬ 
vision  Broadcasting  Corporation,  Toledo, 
Ohio,  Docket  No.  15326,  File  No.  BPCT- 
3157;  D.  H.  Overm^er,  Toledo,  Ohio, 
Docket  No.  15327,  Pile  No.  BPCT-3173; 
Producers.  Inc.,  Toledo,  Ohio,  Docket  No. 
15328.  FUe  No.  BPCT-3178;  for  con¬ 
struction  '  permits  for  new  television 
broadcast  stations. 

The  Hearing  Examiner  having  under 
consideration  the  joint  petition  for  ex¬ 
tension  of  procedural  dates  and  con¬ 
tinuance  of  hearing  filed  in  the  above- 
entitled  proceeding  on  April  30.  1964; 

It  impearing,  that  the  said  petition  re¬ 
quests  extension  of  time  for  exchange  of 
exhibits  to  be  offered  in  evidence  in  the 
presentation  of  the  direct  affirmative 
cases  from  May  11. 1964,  to  May  18, 1964, 
and  that  the  hearifig  presently  scheduled 
to  commence  on  May  20,  1964  be  con¬ 
tinued  to  May  25.  1964; 

It  further  iq>pearing,  that  all  parties 
have  consented  to  immediate  considera¬ 
tion  and  grant  of  the  said  petition; 

It  is  ordered.  This  1st  day  of  May  1964 
that  the  said  petition  is  granted  and 
that  the  time  for  exchange  of  exhibits 
is  extended  from  May  11,  1964  to  May 
18,  1964; 

It  is  further  ordered.  That  the  hearing 
herein  presently  scheduled  for  May  20, 
1964,  is  continued  to  May  25, 1964,  com¬ 
mencing  at  10:00  am.  in  the  offices  of 
the  Commission  at  Washington,  D.C. 

Released:  May  4,  1964. 

Federal  CoxonmiCATiONS 
Commission, 

[seal]  Ben  F.  Waple, 

Secretary. 

[Fit.  Doc.  64-4643;  Filed,  May  7.  1964; 

8:51  ajn.] 

[Docket  Nos.  16484,  FCC  64-379] 

WENY;  INC.  AND  ELMIRA  HEIGHTS- 
HORSEHEADS  BROADCASTING  CO. 

Order  Designating  Applications  for 
Consolidated  Hearing  on  Stated  Issues 

In  re  applications  of  WENY,  Inc.,  El¬ 
mira,  New  York,  requests:  94.3  me;  #232, 
700  w  horizontal,  700  w  vertical;  564  ft.. 
Docket  No.  15434,  Pile  No.  BPH-4259; 
Frank  P.  Saia,  Emmagene  Swezey  Saia, 
and  Anthony  P.  Saia,  d/b  as  Elmira 
Heights-Horseheads  Broadcasting  Com¬ 
pany,  Elmira,  New  York,  requests:  94.3 
me;  #232  ;  950  w;  502  fC,  Docket  No. 
15435,  File  No.  BPH-4261 ;  for  construc¬ 
tion  permits. 

At  a  session  of  the  Federal  Commu- 
nicatiems  Commission  held  at  its  offices 
In  Washington,  D.C.,  on  the  29th  day 
of  April  1964; 

.The  Cmnmission  having  under  con¬ 
sideration  the  above-captioned  and  de¬ 
scribed  applications; 

It  appearing,  that  the  above-captioned 
applications  are  mutually  exclusive  in 
that  operation  by  the  applicants  as  pro¬ 
posed  would  result  in  mutually  destruc¬ 
tive  interference;  and 


Friday,  May  8,  1964  FEDERAL  RCG1STER  ^01 

It  further  itf>pearing,  that  the  areas  for  It  is  further  ordered^  That  the  issues  forth  in  the  apphcatkxi,  which  is  on  fDe 
which  the  iu;>plicant8  lurtq^ose  to  provide  in  the  above-ci^Dtioned  proceeding  may  with  the  Commission  and  open  for  pubhe 
FM  broadcast  service  are  significantly  be  enlmged  by  ttie  Eraminer,  on  his  inspection. 

different  in  siae  and  that  for  purposes  of  own  motion  or  on  petition  properly  filed  Apidieant  estimates  Its  annual  and 
comparison,  the  areas  and  populations  by  a  party  to  the  proceecfing,  and  upon  peak  day  requirements  for  the  first  three 
within  the  respective  1  mv/m  contours  sufficient  allegations  cd  fact  in  support  years  of  (^;>eration  as  follows:  (volumes 

together  with  the  availability  of  other  thereof,  by  the  addition  of  the  following  Mcf  at  14.73  psla) 

FM  service  (at  least  1  mv/m)  within  issue:  To  determkie  whether  the  funds 
such  areas  will  be  considered  in  the  available  to  the  applicant  will  give  rea- 

bearing  ordered  below  for  the  purpose  sonable  assurance  that  the  proposals  set 

of  determining  whether  a  comparative  forth  in  the  applications  will  be 

preference  should  accrue  to  either  ap-  effectuated. 

^It  further  appearing  tiiat,  upon  due  Released.  May  4, 1964. 
consideration  of  the  above-captioned  ap-  Fbderal  Communications 

plications,  the  Commission  finds  that  Commission,* 

pursuant  to  section  309(e)  of  the  Com-  [seal]  Ben  P.  Waple, 
munlcations  Act  of  1934,  as  amended,  a  Secretary. 

hearing  is  necessary;  that  each  of  the  rpjj  64-4644;  Plied,  May  7,  1964; 

applicants  is  legally,  financially,  tech-  8:51  am.] 

nically  and  otherwise  qualified  to  con¬ 
struct,  own  and  operate  the  PM  broad¬ 
cast  facilities  proposed ; 

It  is  ordered.  That,  pursuant  to  section 
309(e)  of  the  Communications  Act  of 
1934,  as  amended,  the  above  captioned 
ai^lications  are  designated  for  hearing 
In  a  consolidated  proceeding,  at  a  time 
and  place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

1.  To  determine  the  area  and  popula¬ 
tion  within  each  of  the  proposed  1  mv/m 
contours  and  the  availability  of  other 
FM  service  (at  least  1  mv/m)  to  such 
areas  and  populations. 

2.  To  determine,  on  a  comparative 
basis,  which  of  the  proposals  would  bet¬ 
ter  serve  the  public  Interest,  convenience 
and  necessity  in  the  light  of  the  evidence 
adduced  pursuant  to  the  foregoing  issue 
and  the  record  made  with  respect  to  the 
significant  differences  between  the  ap¬ 
plicants  as  to: 

(a)  The  bsuskground  and  experience  of 
each,  bearing  on  its  ability  to  own  and 
operate  the  broadcast  station  as 
proposed. 

(b)  The  proposals  of  each  with  respect 
to  the  management  and  operation  of  the 
FM  broadcast  station  as  proposed. 

(c)  The  programming  services  pro¬ 
posed  in  each  of  the  above-captioned 
applications. 

3.  To  determine.  In  the  light  of  the 
evidence  adduced  pursuant  to  the  fore¬ 
going  issues  which  of  the  applications 
should  be  granted. 

It  is  further  orders.  That,  to  avail 
themselves  of  the  opportuni^  to  be 
heard,  the  applicants  herein,  pursuant  to 
S  1.221(c)  of  the  Commission's  rules,  in 
person  or  by  attorn^,  shall,  within  20 
days  of  the  mailing  of  this  Order,  file 
with  the  Commission  in  triplicate,  a  writ-  May  1,1964. 

ten  appearance  stating  an  intention  to  Take  notice  that  on  February  10  1964  ^ 

appear  on  the  date  fixed  for  the  hearing  the  city  of  Wetmore,  (AppU^nt) !  Take  notice  that  on  April  ‘  28,  1964, 

^  present  evidence  on  the  issues  sped-  it  municipal  corporation,  filed  an  iq>pli-  Kansas-Colorado  Utilities,  Inc.,  filed  pro- 
fled  in  this  Order.  cation,  pursuant  to  section  7(a)  of  the  Posed  changes  in  its  FPC  Gas  Tariff, 

It  IS  further  ordered.  That  the  appU-  Natural  Gas  Act,  for  an  order  of  the  Original  Volume  No.  1,  under  the  provi- 
^ts  herein  shall,  pursuant  to  sectkm  Commission  directing  Michigan  WIscon-  sions  of  section  4(e)  of  the  Natural  Gas 
311(a)  (2)  of  the  Communications  Act  of  sin  Pipe  T.ino  Company  (Michigan  Wis-  Act,  to  become  effective  on  June  1,  1964. 
1934,  as  amended,  and  8  1.594  of  the  consin)  to  establish  physical  connection  The  newly  proposed  changes  refiect  in- 
Commlssion’s  rules,  give  notice  of  the  of  its  transportation  facilities  with  the  creased  rates  and  charges  in  Rate  Sched- 
iiearing,  either  individually  or,  if  feasi-  facilities  proposed  to  be  constructed  by  P-1  and  G-1.  The  total  proposed 
ble  and  consistent  with  the  rules,  jointly.  Applicant,  and  to  sell  and  deliver  to  Ap-  increase  in  rates  and  diarges  amount  to 
within  the  time  and  in  the  Twnnn^>r  pre-  Piicant  its  natural  ^as  requirements  for  approximately  $166,600,  based  on  sales 
scribed  in  such  rule  and  shall  advtsa  the  resale  and  distributlmi  in  the  community  during  the  twelve  month  period  ^dlng 

to  intervene,  or  no- 

^  required  by  8  1.594(g)  of  the  » Ckxnmlssionen  Ford,  Lee,  and  Loevlnger  tices  of  intervmiti(m  may  be  filed  with 


ATHinat 


Applicant  states  that  Michigan  Wis¬ 
consin’s  main  transmission  line  running 
from  southwest  to  northeast  Kansas  is 
situated  approximate  3%  miles  west  of 
Wetmore  at  its  nearest  point. 

Applicant  proposes  to  construct  and 
operate  a  natural  gas  distribution  sys¬ 
tem.  in  Wetmore.  It  is  proposed  by  Ap¬ 
plicant  that  Michigan  Wisconsin  on  the 
basis  of  its  **10-cent  formula"  shall  con¬ 
struct  a  4-in(ffi  lateral  line  from  a  point 
on  its  main  transmission  line  in  Kansas 
to  a  metering  station  to  be  located  ap¬ 
proximately  1.25  miles  west  of  its  main 
pipeline,  where,  it  is  proposed,  deliveries 
of  gas  to  Wetmore  will  take  place. 

Applicant  estimates  that  the  cost  of 
constructing  the  proposed  distribution 
system  and  the  Wetmore  pmtion  of  lat¬ 
eral  line  will  be  $90,000. 

Take  further  notice  t^t,  pursuant  to 
the  authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  by  s^tlons 
7  and  15  of  the  Natural  Gets  Act,  and  the 
Commission’s  rules  of  practice  and  pro¬ 
cedure,  a  hearing  will  ^  h^d  on  June  8, 
1964,  at  10:00  a.m.  e.djskt,,  in  a  Hearing 
Ro(»n  of  the  Federal  Power  Commission, 
441  G  Street  NW.,  Washington,  "DC., 
concerning  the  matters  involved  in  and 
the  issues  presented  by  said  application. 

Protests  or  petitions  to  intervene  may 
be  filed  with  the  Federal  Power  Commis¬ 
sion,  Washington,  D.C..  20426,  in  ac¬ 
cordance  with  the  rules  of  practice  and 
procedure  (18  CFR  1,8  or  1.10)  on  or 
before  May  29, 1964. 

Joseph  H.  Gijtride, 
Secretary. 

[FR.  Doe.  6^-4M2;  Fltod,  May  Z  1964; 

8:46  ajn.] 


[Docket  Nos.  1&»4. 16435;  VCC  64M-3831 

WENY,  INC.  AND  ELMIRA  HEIGHTS- 
HORSEHEADS  BROADCASTING  CO. 

Order  Scheduling  Hearing 

In  re  applications  of  WENT,  Inc.,  El¬ 
mira,  New  York,  Docket  No.  15434,  File 
No.  BPH-4259;  Frank  P.  Saia,  Emma- 
gene  Swezey  Saia,  and  Anthony  P.  Saia, 
d/b  as  Elmira  Heights-Horsdheads 
Broadcasting  Company,  Elmira,  New 
York,  Docket  No.  15435,  FUe  No.  BPH- 
4261;  for  construction  permits. 

It  is  ordered.  This  4th  day  of  May  1964, 
that  Millard  F.  Fr^ch  will  preside  ai, 
the  hearing  in  the  above-entitled  pro¬ 
ceeding  which  is  hereby  scheduled  to 
commenbe  on  July  13, 1964,  in  Washing¬ 
ton,  D.C.:  And,  it  is  further  ordered. 
That  a  pr^earlng  conference  in  the 
proceeding  will  be  convened  by  the  pre¬ 
siding  officer  at  9:00  ajn.,  June  9,  1964. 

Released:  May  5, 1964. 

Federal  Communications 
Commission, 

[seal]  Ben  F.  Waple, 

Secretary. 

[F.R.  Doc.  64-4645;  Filed,  May  7,  1964; 

8:61  ajn.] 


[Docket  No.  CP64-177] 

CITY  OF  WETMORE,  KANSAS 

Notice  of  Application  and  Date  of 
Hearing 


absent. 


the  Federal  Power  Commission,  Wash< 


6102 


NOTICES 


tngton,  D.C.,  20428,  pursuant  to  the  Ocmu- 
mission’B  rules  at  practice  and  procedure, 
on  or  before  May  21. 1984. 

Joseph  H.  Outbidb, 
Secretam, 

[FH.  Doc.  64^4808:  FUed,  Ifay  7.  1984; 
8:48  ajn.] 


[Project  No.  2434] 

KODIAK  ELECTRIC  ASSOCIATION, 
INC.,  TERROR  LAKE  PROJECT 

NoHcs  of  Land  Withdrawal;  Alaska 
Mat  4. 1984. 

Conformable  to  the  provisions  of  sec¬ 
tion  24  of  the  Act  of  June  10.  1920  (41 
Stat  1083) .  as  amended,  notice  is  hereby 
given  that  the  lands  hereinafter  de¬ 
scribed.  insofar  as  title  thereto  remains 
in  the  United  States,  are  included  in 
Project  No.  2434  for  which  completed 
application  for  preliminary  permit  was 
filed  February  20,  1984,  by  the  Kodiak 
Electric  Association,  Inc.  Under  said 
section  24  these  lands  are,  from  above 
filing  date,  reserved  from  entry,  loca¬ 
tion  or  other  disposal  under  the  laws  of 
the  United  States  until  otherwise  direct¬ 
ed  by  the  Commission  or  by  Congress. 

SKWABO  MntTDIAN 

The  following  iinsurveyed  land  is  described, 
according  to  Biureau  of  Land  Management 
Protraction  Diagrams  dated  September  19, 
1980,  and  as  delimited  on  project  map 
Exhibit  H  and  X  (FPC  No.  2434-2)  filed  with 
the  Commission  February  20, 1964: 

T*  28  S  B  22 

Sec.  20,  NE^W%,  Fractional  NE^.  EV& 
NW)4,  NHSB)4,  SW)4SE)4; 

Sec.  29.  WV4.  NB)4.  E%SW^.  W^SE)4: 

Sec.  82.  WV4NE)4.  EV&SW)4. 

NW%SE)4. 

T.  29  S..  R.  22  W.. 

Sec.  6.  WV4W)4. 

T.  29  S..  R.  28  W.. 

Sec.  1.  SE^NE^,  E^SE^; 

Sec.  10.  SE^SE^: 

Sec.  11.  SV4SW)4; 

Sec.  12.  NB)4.  SE^SW^,  N)4SE^.  SW^ 
SE)4; 

Sec.  13.  WV4NE^.  NE^NW^,  S^NW%, 
NV4SW^.NW)4SE^: 

Sec.  14.  W^,  NViSE)4.  SW^SE^; 

Sec.  16.  NE)4NE^.  S^NE^,  SE^NW^, 
8%; 

Sec.  16.  SViSW^.  SW^SEV4.BHSE)4; 

Sec.  19.  NE)4.  NV^SE^.  SE^SE)4; 

Sec.  20.  NV^.  SW%,  WV&SE^,  SE)4SE%; 

Sec.  21.  NE)4NE%,  WViNE^.  NW^; 

Sec.  22.  NW%NE^.  N^NW%: 

.  Sec.29.NV4NE%.SW^NE)4.  WVi: 

Sec.  80.EV4NE^.SE^; 

Sec.  31.  NE^.  EViNW)4,  S^; 

Sec.  32.  WV4NWV4. 

T.  30  S.,  R.  28  W.. 

Sec.  6.  NW^NE^,  NW^.  N^^SW^.  SW^ 
SW%. 

T.  80  S..  R.  24  W., 

Sec.  1.  NE)4SE^.  SV4SE)4: 

Sec.  12.  N)4NE^. 

The  area  of  United  States  land  re¬ 
served  pursuant  to  the  filing  of  this 
implication  is  approximately  8,020  acres 
of  which  approximately  3,125  acres  are 
within  the  Kodiak  National  Wildlife 
Refuge. 

Copies  of  project  map  Exhibit  H  and 
I  (FPC  No.  2434-2)  are  being  transmitted 
to  Geological  Survey,  Bureau  of  Land 


Management,  and  Fish  and  T^nUBife 
Service. 

Joseph  H.  Guxride, 

Secretary, 

[FJL  l>oe.  64-4804;  FUed,  Ifhy  %  1984; 

8:48  am.) 

(Docket  No.  B-7188) 

PUBUC  SERVICE  COMPANY  OF 
INDIANA,  INC. 

Order  Initiating  Investigation  and 

Hearing 

May  1,  1984. 

Public  Service  Company  of  Indiana, 
Inc.  (PSd),  a  corporation  organized 
under  the  laws  of  the  State  of  Indiana, 
having  its  principal  business  office  at 
Plainfield,  Indiana,  in  prior  orders  of  this 
Commission  has  been  found  to  be  a  “pub¬ 
lic  utility"  within  the  meaning  of  that 
term  as  used  in  the  Federal  Power  Act.^ 
From  Information  presently  available 
to  the  Commission  it  appears  that  PSCI 
owns  and  operates  interconnected  elec¬ 
tric  production  and  transmission  facili¬ 
ties  in  the  State  of  Indiana,  which  facili¬ 
ties  also  are  interconnected  with  electric 
facilities  of  Louisville  Gas  &  Electric 
Cmnpany  in  Kentucky  and  The  Cincin¬ 
nati  Gas  &  Electric  Company  in  Ohio. 
PSCI  is  also  interconnected  in  Indiana 
with  Indianapolis  Power  &  Light  Com¬ 
pany,  Northern  Indiana  Public  Service 
Company,  Southern  Indiana  Gas  &  Elec¬ 
tric  Co.,  and  Indiana  &  Michigan  Electric 
Company,  all  of  whom  own  facilities 
which  in  tmm  are  interconnect  with 
electric  utilities  or  facilities  located  out¬ 
side  of  the  State  of  Indiana.  It  also 
appears  that  PSCI  regularh^  delivers  to 
and  receiver  electric  power  and  energy 
from  each  of  these  utility  syst^ns.  In 
addition,  the  PSCI  sjrstem  is  intercon¬ 
nected  with  and  sells  power  to  a  niunber 
of  municipal  and  cooperatively-owned 
electric  systems. 

Rate  Schedules  Filed  With  the 

Commission 

During  the  years  1942  to  1947,  PSCI 
submitted  to  the  Federal  Power  Commis¬ 
sion  contracts  and  rate  schedules  provid¬ 
ing  service  to  eleven  municU;)alities  in 
Indiana:  Bainbridge,  Covington,  Ladoga, 
Middletown,  Montezuma,  Paragon,  Pen¬ 
dleton,  Rockville,  Tipton,  Veedersburg 
and  Etna  Green.*  In  submitting  these 

*  Indiana  &  Mlchlg;an  Electric  Co.  and  X>ub- 
11c  Service  Co.  of  Indiana,  Inc.,  9  PTC  817, 
619  (1950);  PubUc  Service  Co.  of  Indiana, 
Inc..  10  FPC  1098.  1098  (1961);  Public  Serv¬ 
ice  Co.  of  Indiana,  Inc.  and  Mftdleon  Light 
and  Power  Co.,  10  FPC  1306,  1207  (1951); 
Indiana  A  Michigan  Electric  Co.  and  PubUc 
Service  Co.  of  Indiana,  Inc.,  10  FPC  1316, 1818 
(1961).  Section  201(e)  state*:  the  term 
“pubUc  utlUty”  when  used  in  this  Part  or  in 
the  Part  next  following  means  any  person 
who  owns  or  operates  faculties  subject  to  the 
Jurisdiction  of  the  Commission  under  this 
Part. 

*  Section  206(c)  provides: 

Under  such  rules  and  regvilatlons  as  the 
Cmnmlsslon  may  prescribe,  every  pubUc  utU- 
Ity  shall  file  with  the  (Commission,  within 
such  time  and  In  such  form  as  the  (Commis¬ 
sion  may  designate,  and  shaU  keep  open  in 
convenient  f(»m  and  place  toe  public  inspec- 


contracts  and  schedules,  PSCT  sent  a 
covering  letter  in  ea(di  instance  which 
stated  that  the  schedules  were  “enclosed 
for  [FPC's]  information"  and  took  the 
place  of  earlier  schedules  which  had  been 
“heretofore  sent  You  at  your  request  and 
•  •  •  designated  by  you  as  [rate  sched¬ 
ules.]"  The  Secretary  of  the  Commis¬ 
sion  in  each  Instance  sent  a  letter  to 
PSCI  acknowledging  receipt  of  the  letter, 
contract  and  rate  schedifie  from  PSCI, 
stating  that  the  rate  schedule  and  con¬ 
tract  had  been  designated  as  a  PSCn  Rate 
Schedule,  and  further  stating  the  F.P.C. 
Number  assigned  to  the  rate  schedule 
and  contract. 

These  rate  schedules  for  service  to 
these  eleven  municipalities  in  Indiana 
are  currently  designated  in  the  files  of 
this  Commisison  as  follows; 

PSCI  Rate  Schedule 


FPC  No.:  Purchaser 

27 - Town  of  Middletown. 

29  - Town  of  Rockville. 

30  - Town  of  Veedersburg. 

31  - City  of  Tipton. 

33 - Ibwn  of  Montezuma. 

84 - Town  of  Bainbridge. 

36  - Town  of  Paragon. 

37  - - - Town  of  Etna  Green.* 

38  - Town  of  Ladoga. 

40  - Town  of  Pendleton. 

41  - City  of  Ctovlngton. 


By  the  terms  of  these  rate  schedules,  60 
cycle,  alternating  current  was  supplied 
to  these  municipalities  for  their  own  use 
and  for  resale  to  their  customers. 

Interconnection  Agreements 

PSCI  also  has  a  number  of  intercon¬ 
nection  agreements  on  file  with  this 
Commission  as  rate  schedules. 

PSCI  Rate  Schedule  FPC  No.  35-A  (in¬ 
cluding  Supplement  Nos.  1.  2.  3,  and  4) 
is  an  interconnection  agreement  between 
PSCI  and  Indiana  fc  Biichigan  Electric 
Company.  The  agreement  by  its  terms 
states  that  the  (ximpanies  have  been 
interconnected  at  numerous  points  and 
have  interchanged  electric  power  and  en¬ 
ergy  for  many  years,  and  that  such  inter¬ 
changes  have  resulted  in  mutual  advan- 
ts«es  and  benefits  to  the  parties  and  their 
consumers,  such  as:  conservation  of 
materials,  economies  in  cost,  and  im¬ 
provement  to  the  continuity  and  quality 
of  service.  The  agreement  states  that 
the  parties  desire  to  increase  these  bene¬ 
fits.  Accordingly,  the  parties  agree 
therein  to  continue  the  interconnections, 
maintain  their  systems  in  continuous 
synchronous  operation,  render  mutual 
emergency  and  standby  assistance,  co¬ 
ordinate  spinning  and  standby  reserve 
capacity,  ccxirdinate  maintenance  sched¬ 
ules,  and' Interchange  economy  energy 
and  diversity  capacity  and  energy.  The 
agreement  sets  up  a  planning  committee 
to  coordinate  the  planning,  expansion 
and  development  of  the  companies’  gen- 

tlon  schedules  showing  all  rates  and  charges 
for  any  transmission  or  sale  subject  to  the 
Jurisdiction  (rf  the  Commission,  and  the 
classifications,  practices,  and  regulations  af¬ 
fecting  such  rates  and  charges,  together  with 
aU  contracts  which  in  any  manner  affect  at 
relate  to  such  rates,  chsuges,  classifications 
and  services. 

•Etna  Gheen  reports,  however,  that  it  is 
cxurrently  served  by  Northern  Indiana  PubUc 
BervioeOo. 


Friday,  May  8,  1964  FEDERAL  REGISTCR 

eration  Mid  transmission  systems  in  or<*  tion,  transmission,  and  distribution  f  acil- 
der  to  secure  maximum  mutual  savings  ities  in  Indiana  and  Kentucky.  The  in- 
in  investment  and  operating  costs.  Hie  teroonnection  point  between  the  two  par- 
agreement  sUso  sets  up  an  operating  ties  is  at  Paddy’s  Run  on  the  Indiana- 
committee  to  fully  coordinate  the  oper-  Kentucky  border.  The  parties  agree  to 
ations  of  the  respective  generation  and  cerate  in  parallel  and  to  render  emer- 
transmission  systems  in  order  to  secure  gency  energy  to  each  other.  The  agree- 
the  mutual  savings  possible  ment  states  “that  in  continuously  inter¬ 
in  operating  costs.  connected  operation  of  their  respective 

Indiana  &  Michfgan  Electric  Company  systems  energy  being  received  by  one 
is  one  of  six  operating  subsidiaries  of  the  party  from  another  portion  of  its  system 
American  Electric  Power  System,  which  or  fr<Mn  another  interconnected  com- 
operates  in  seven  states.  Indiana  fr  pany.  or  energy  being  delivered  by  one 
Michigan  Electric  Company  operates  in  party  to  another  portion  of  its  system  or 
the  States  of  Indiana  and  Michigan  and  to  another  interconnected  c<Hnpany,  may 
regular^  exchanges  electric  energy  with  flow  by  existing  parallel  lines  over  the 
companies  in  Ohio  and  Illinois.  transmission  facilities  of  the  other  party 

Exhibit  A  of  Rate  Schedule  3&-A  con-  as  a  natural  result  of  the  interconnected 
tains  a  certiflcate  of  concurrence  by  network  of  transmission  lines”,  and  the 
PSCI  in  a  four-party  interconnection  parties  agree  to  permit  such  energy 
agreement  between  PSCI.  Indiana  ft  transfers  over  their  respective  transmis- 
Mlchigan  Electric  Company,  The  Cln-  sion  facilities.  The  agreement  sets  up 
cinnati  Gas  &  Electric  Cpmpany,  and  an  operating  committee  which  is  to 
Louisville  Gas  &  Electric  Company.  The  meet  “in  order  td  obtain  the  greatest 
four-party  interconnection  agreement  is  mutual  beneflts  from  the  interconnec- 
designated  Exhibit  A  of  Rate  Schedule  tion.”  The  (grating  committee  is  to 
FPC  No.  14-A  flled  by  Indiana  &  Mlchi-  arrange  for  the  following  classes  of  inter- 
gan  Electric  Company.  It  recognizes  change  transactions:  Arm  capacity  and 
that  the  four  companies  together  em-  energy,  emergency  energy,  economy  en- 
brace  a  geographical  area  of  operations  ei^.  and  unintentionM  energy, 
in  Indiana.  Kentucky,  and  Ohio  and  are  PSCI  Rate  Schedule  FPC  No..  32  con- 
interconnected  at  various  points  in  In-  tains  a  certiflcate  of  coneurrence  by 
diana  and  at  the  Indiana-Ohio  and  In-  PSCI  in  the  four-party  interconnection 
dlana-Kentucky  borders.  This  four-  agreement  above-mentioned  and  in  Cin- 
party  agreement  states  that  numerous  cinnati  Gtos  and  Electric  Co.  (CG&E) 
bi-party  agreements  exist  between  the  Rate  Schedule  FPC  No.  10,  which  is  au 
companies  having  particulsu:  intercon-  agreement  between  CG&E  and  PSCI. 
nections;  that  the  four  systems  have  This  CG&E-PSCI  agreement  provides 
operated  in  continuous  ssmchronism  for  for  maintenance  of  the  interconnections 
a  number  of  years  resulting  in  many  between  the  two  systems  at  the  Ohio- 
advantages  and  beneflts  to  themselves  Indiana  border,  for  the  coordination  of 
and  their  consumers,  such  as  savings  in  the  two  systems,  for  the  interchange  of 
capitfd  and  operating  costs  and  improved  electric  energy  including  emergency  en- 
continuity  and  quality  of  service;  and  ergy,  and  the  sale  of  Arm  and  surplus 
that  in  order  to  continue  the  beneflts  capacity  by  CG&E  to  PSCI.  The  agree- 
from  such  coordinated  operation  of  their  ment  also  sets  up  an  (H>erating  and  engi- 
respective  Interconnected  systems,  it  is  neering  committee  to  coordinate  plan- 
necessary  to  set  up  an  operating  com-  ning,  expansion,  and  development  of 
mittee  for  the  four  ssrstems.  This  oper-  their  respective  generation  and  trans- 
ating  committee  is  to  coordinate  the  mission  systems  to  maximize  savings  in 
(^rations  of  all  four  systems  and  the  investment  and  operating  costs  a-nd  to 
terms  and  conditions  of  the  bi-party  arrange  for  emergency,  economy,  and  dl- 
agreements.  The  operating  committee  is  versity  exchange  of  energy  between  the 
then  established  by  the  agreement.  systems.  The  agreement  further  pro- 

PSCI  Rate  Schedule  FPC  No.  35-B  is  vides  for  operating  reserve  capacity  to  be 
an  interconnection  agreement  between  carried  by  the  party  who  can  do  so  most 


vantages  for  the  participating  companies 
by  pmnitting  the  construction  of  larger 
gmierating  units  at  lower  capital  costs 
per  kilowatt;  by  lowering  required  re¬ 
serve  generating  capacity  margins;  by 
realizing  the  lower  operating  costs  of 
larger,  more  efficient  generating  units; 
and  by  taking  maximum  advantage  of 
savings  available  through  short-term  ex¬ 
changes  of  economy  power.” 

FP.C.  Form  Nos.  1  and  12 

In  addition  to  flling  the  Interconnec¬ 
tion  Agreements  and  its  Annual  Report, 
PSCI  flies  annually  with  the  Federal 
Power  Ccxnmisslon  certain  information 
on  FPC  Form  Nos.  1  and  12.  This  infor¬ 
mation  shows  that  in  the  year  1962  PSCI 
received  290,635,000  kwh  from  and  de¬ 
livered  4,566,000  kwh  to  Cincinnati  Gas 
&  Electric  Company;  received  43,459,000 
kwh  from  and  delivered  128,703,000  kwh 
to  Louisville  Gas  &  Electric  Company; 
received  108,364,000  kwh  from  and  de¬ 
livered  11,188,000  kwh  to  Southern  In¬ 
diana  Gas  and  Electric  Company;  and 
received  213,298,000  kwh  from  and  de¬ 
livered  528,568,200  kwh  to  Indiana  & 
Michigan  Electric  Company. 

It  also  M>pears  that  in  the  year  1962 
the  PSCI  system,  in  addition  to  making 
the  interchanges  above,  delivered  887,- 
033,766  kwh  to  31  Rural  Electric  Mem¬ 
ber  Cooperatives,  358,113,076  kwh  to  47 
municipalities,*  and .  17,095,000  kwh  to 
Southern  Indiana  Gas  and  Electric  Com¬ 
pany  for  which  no  rate  schedules  are  on 
flle  with  this  Commission,  except  the 
rate  schedules  for  the  eleven  municipali¬ 
ties  listed  above.  For  those  eleven 
municipalities  no  subsequent  fllings  have 
been  made  since  1947. 

The  information  supplied  by  PSCI  in 
its  Form  Nos.  1  and  12  also  shows  that  in 
the  year  1962  PSCI’s  net  generation  was 
6,513,500,600  kwh  and  its  net  energy 
for  load,  6.431,416.047  kwh.  At  the  time 
of  PSCI’s  system  peak  the  combined  net 
demand  on  PSCI’s  generating  plants  was 
1,196,300  kilowatts;  its  system  peak  locui, 
1,171,400  -kilowatts;  and  its  system  peak 
load  responsibility.  1.185.300  kilowatts. 
PSCI’s  net  assured  system  capacity  for 
1962  was  reported  as  1.467.000  kilowatts. 

The  foregoing  circumstances  indicate 
that  whether  or  not  PSCI’s  generating 
capacity  is  greater  than  its  Indiana  load. 
PSCI’s  total  operations,  includhig  all  of 
its  wholesale  sales,  may  be  in  interstate 
agreement  are  similar  to  Rate  Schedule  The  Annual  Report  of  PSCI  for  1963  commerce. 

No.  35-A.  to  its  stockholders  indicates  that  PSCI  p _ _ 

PSCI  Rate  Schedule  FPC  No.  48  (in-  is  engaged  in  a  power  pooling  program  and  Court  Procxxdinos 

eluding  Exhibits  I-vm,  and  Supplement  which  has  enabled  it  to  defer  completing  On  December  11,  1963,  the  Secretary 
Nos.  1-4)  is  an  interconnection  agree-  construction  of  a  large  generating  unit  of  the  Federal  Power  Commission  sent  a 
ment  between  PSCI  and  Indiamq^olis  until  1968,  thereby  allowing  the  building  letter  to  PSCI,*  stating  that  PSCI  during 
Power  and  Light  Company,  which  is  in-  of  a  larger  unit  at  that  date  than  would  the  years  1942  to  1947  had  flled  with  the 

terconnected  in  turn  with  Indiana  &  have  been  practical  at  the  time  of  the  Federal  Power  Commission  rate  sched- 

Michigan  Electric  Company.  ’This  agree-  Report.  The  Annual  Report  states  that  ules  providing  service  to  the  municipal- 
ment  is  similar  to  Rate  Schedule  FEK7  “Ctlhe  latter  unit  size  will  result  both  ities  of  Bainbridge,  Covington,  Ladoga, 

Nos.  35-A  and  35-B,  and  speclflcally  in  lower  capital  costs  per  kilowatt  of  Middleton,  Montezuma.  Paragon.  Pen- 

seeks  to  realize,  through  interconnec-  capacity  and  in  lower  operating  cost  due  dleton,  Rockville,  Upton,  Veedersburg 
tions.  mutual  beneflts  frpm  Arm  power  to  increased  efficiency.  Without  such  and  Etna  Green;  that  PSCI  had  made 
sales  and  purchases,  emei^ency  assist-  pooling  arrangements,  additional  ca-  no  sutnnittals  of  any  rate  schedules  that 
^e,  economy  exchange,  coordination  of  pacity  would  be  required  at  an  earlier  superseded,  supplemented;  cancelled  or 
ou^tenance  schedules  of  generating  and  date”.  The  Annual  Report  further  states  otherwise  changed  any  provisions  of  rate 
v&nsmission  facilities,  seasonal  that  “substantial  progress  has  been  made 

“'^sities.  toward  the  formation  of  a  regional  power 

PSCI  Rate  Schedule  FPC  No.  46  is  an  pool  in  which  the  Company  will  partici- 
mterconnection  agreement  between  PSCI  pate.  Ihe  establishment  of  such  a  pool- 
^  Louisville  Gas  and  Electric  Com-  ing  arrangement  is  expected  to  achieve 
1^.  which  owns  and  operates  genera-  important  flnancial  and  operating  ad- 


*  These  municipalltlee  and  cooperatives  are 
Included  in  Exhibit  A  attached  hereto. 

*A8  we  made  clear  in  the  minutes  at  our 
meeting  of  Feb.  6. 1964,  the  Staff  had  the  au¬ 
thority  to  prepare  and  the  Secre^ury  to  sign 
and  mall  this  letter. 


Tartopi.  BlatagSvn. 

Whmop.  BoekTlUa. 

LftWlSTlU*.  RushylUe. 

Linton.  Scottsburg. 

Zogansport.  South  Whitley. 

Znddtetown.  Sple^aiid. 

Mbnteaqma.  Stnuighn. 

9&W  Bom.  Tbamtomn. 

VmIL  Upton. 

Paragon.  Veedersburg. 

Pendleton.  ~  Peray. 

Peru.  Waynetown. 

Pittsboro.  Wllllanmport. 

RvrtU  Electric  Membej[9hip  Corporations 

Barth(4<Mnew  Oounly  Knox  Ck)ianty. 

Boone  C!ounty.  KnedxiHko  County. 

CarroU  Ckxanty.  Mlemi-Case  County. 

Clark  Cotinty.  Morgan  County. 

Davless-Martln  Orange  County. 

County.  Parke  County. 

Decatur  County.  Rush  County. 

Dubois  County.  Sielby  County. 

nyette-Union  Southeastern 

Coimty.  Indiana. 

Pulton  Oounty^  SulliTan  Coimty. 

Hancock  Coun^.  Tlpmont. 

Harriecm  County.  Wabash  County. 

Hendricks  County.  Warren  Coimty. 

Henry  Coimty.  Wayne  County. 

Huntington  County.  UtllltieB  District  of 
Jackson  County.  Westeim  Indiana. 

Johnson  County. 

[FH.  Doc.  64-4605;  PUed.  May  7.  1964; 
8:46  ajn.] 


[Delegation  of  Authority  30-I».  Arndt.  3] 

BOSTON  BEGIONAL  AREA 

Dslegotion  ol  Authority  To  Conduct 
Program  Activities 

Pursuant  to  the  authority  delegated 
to  the  Regional  Director  by  the  Delega¬ 
tion  of  Authority  No.  30  (Revision  8), 
as  amended,  28  F.R  3228,  7204,  8179  and 
28  FJl.  4842  and  5480,  Delegidiion  of  Au¬ 
thority  No.  30-1  as  amended,  28  FR. 
4832,  8230  and  Amendment  2  dated 
March  11,  1864,  is  herein  amended 

1.  Deleting  Rems  LJ;  1.  and  2.  and 
substituting  the  following  in  lieu  thereof: 

1.  To  (a)  purchase  all  office  supplies 
and  expendable  equipment,  including 
all  desk-top  items  and  rent  regular  of¬ 
fice  equipment  r  (b)  contract  for  repair 
and  maintenance  of  equipment  and  fur¬ 
nishings  in  an  amount  not  to  exceed 
$50  in  any  one  instance;  (c)  contract 
for  servioes  required  In  retting  up  and 
dismantling,  and  moving  SBA  exhibits. 

2.  In  connection  with  the  establish¬ 

ment  of  Disaster  Loan  Offices,  to  (a) 
obligate  Business  Administra¬ 

tion  to  reimburse  General  Services  Ad¬ 
ministration  for  rental  of  office  space; 
0>)  rent  ofltoe  equipment;  (c)  rent  motor 
vehicles  cmnmercially  when  not  avail¬ 
able  from  General  Services  Administra¬ 
tion;-  (d)  procure  (without  dollar  limi¬ 
tation)  mergency  supplies  and  ma¬ 
terials. 

a.  Adding  ^e  fc^lowing  Subitem  (d) 
toItemLKT.' 

(d)  Purchase' printing  from  the  Gen¬ 
eral  Servlcea  Administration  where 


•The  Conunlssloa  has  filed  an  appeal  to 
the  United  States  Ckiurt  of  Appeals  for  the 
Seventh  Clxeuit  from  the  hajunctioii  order. 
Publie  Sendee  CX>.  of  Indiana.  Inc..  plalntUf- 
iq^jMllee,  v.  Paderal  Power  Cetnmleelon  et  aL, 
defenrtanta-appeHant,  Caee  NO.  14612. 


FEDERAL  REGISTER 


6105 


Friday,  May  8,  1964 

centralized  reproduction  facilities  have 
been  established  by  OSA. 

Effective  date.  April  27,  1964. 

Thomas  J.  Noonah  , 
Regional  Director, 
Boston  Regional  Office. 

(Pit.  Doc.  64-4608;  FUed,  ICay  7.  1964; 
8:46  ajn.] 


[Delegation  of  Authority  30-IZ,  Arndt.  3] 

NEW  YORK  REGIONAL  AREA 

Delegation  of  Authority  To  Conduct 
■Program  Activities 

Pursuant  to  the  authority  delegated 
to  the  Regional  Director  by  .  the  Delega¬ 
tion  of  Authority  No.  30  (Revision  8), 
as  amended,  28  F.R.  3228,  7204,  8179  and 
29  PR.  4842  and  5489,  Delegation  of  Au¬ 
thority  No.  30-n  as  amended,  28  F.R. 
4687,  9036  and  Amendment  2  dated 
March  11,  1964,  is  hereby  amended  by: 

1.  Deleting  Items  I.J.  1.  and  2.  and 
substituting  the  following  in  lieu  thereof : 

1.  To  (a)  purchase  all  office  supplies 
and  expendable  equipment,  including 
all  desk-top  items  and  rent  regular  of¬ 
fice  equipment;  (b)  contract  for  repair 
and  maintenance  of  equipment  and  fur¬ 
nishings  in  an  amount  not  to  exceed 
$50  in  any  one  instance;  (c)  contract 
for  services  required  in  setting  up  and- 
dlsmantling,  and  moving  SBA  exhibits. 

2.  In  connection  with  the  establish¬ 
ment  of  Disaster  Loan  Offices,  to  (a) 
obligate  Small  Business  Administration 
to  reimburse  General  Services  Admin¬ 
istration  for  rental  of  office  space;  (b) 
rent  office  equipment;  (c)  rent  motor 
vehicles  commercially  when  not  avail¬ 
able  from  General  Services  Administra¬ 
tion;  (d)  procure  (without  dollar  limita¬ 
tion)  emergency  supplies  and  materials. 

2.  Adding  the  following  Subitem  (d) 
toItemI.K.7. 

(d)  Purchase  printing  from  the  Gen¬ 
eral  Servicec  Administration  where  cen¬ 
tralized  reproduction  facilities  have  been 
established  by  GSA. 

Effective  date.  April  13,  1964. 

Charles  H.  Krxger, 
Regional  Director, 

New  York  Regional  Office. 

(Fit.  Doc.  64-4600:  FUed.  May  7,  1064; 

’  8:46  ajn.] 

[Delegation  ef  Authority  30-VI,  Arndt.  3] 

CLEVELAND  REGIONAL  OFFICE 

Delegation  of  Authority  To  Conduct 
Program  Activities 

Pursuant  to  the  authority  delegated 
to  the  Regional  Director  by  the  Delega¬ 
tion  of  Authority  No.  30  (Revision  8), 
as  amended,  28  FR.  3228,  7204,  8179  and 
29  PR.  4842  and  5489,  Delegation  of  Au¬ 
thority  No.  30-VI  as  amended,  28  FR. 
4933,  8179  and  Amendment  2  dated 
March  11, 1964,  is  hereby  amended  by: 

1.  Deleting  Items  U.  1.  mnd  2,  and 
substituting  the  following  in  lieu  thereof: 

i-  To  (a)  purchase  all  office  supplies 
^d  expendable  equipment,  including  all 
desk-top  items  and  rent  regular  office 
CQuipment;  (b)  contract  for  repair  and 


maintenance  of  equipment  and  furnish¬ 
ings  in  an  amount  not  to  exceed  $50  in 
any  one  instance;  (c)  contract  for  serv¬ 
ices  required  in  setting  up  and  disman¬ 
tling,  and  moving  SBA  exhibits. 

2.  In  connection  with  the  establish¬ 
ment  of  Disaster  Loan  Offices,  to  (a) 
obligate  Small  Business  Administration 
to  reimburse  General  Services  Admin¬ 
istration  for  rental  of  office  space;  (b) 
renr  office  equipment;  (c)  rent  motor 
vehicles  commercially  when  not  avail¬ 
able  from  General  Services  Administra¬ 
tion;  (d)  procure  (without  dollar  limi¬ 
tation)  emergency  supplies  and  ma¬ 
terials. 

2.  Adding  the  following  Subitem  (d) 
to  Item  I.K.7. 

(d)  Purchase  printing  from  the  Gen¬ 
eral  Services  Administration  where  cen¬ 
tralized  reproduction  facilities  have  been 
established  by  GSA. 

Effective  date.  April  13,  1964. 

James  G.  Garwick, 
Regional  Director, 

-  Cleveland  Regional  Office. 

F.R.  Doc.  64-4610;  FUed.  May  7,  1964; 

8:46  ajn.] 

[Delegation  of  Authority  30-XV,  Arndt.  3] 

DETROIT  REGIONAL  OFFICE 

Delegation  of  Authority  To  Conduct 
Program  Activities 

Pursuant  to  the  authority  'delegated 
to  the  Regional  Director  by  the  Dele¬ 
gation  of  Authority  No.  30  (Revision  8) , 
as  amended,  28  FR.  3228,  7204,  8179 
and  29  FR.  4842  and  5489.  Delegation  of 
Authority  No.  30-XV  as  amended,  28  FR. 
4689,  8180  and  Amendment  2  dated 
March  11, 1964,  is  hereby  amended  by: 

1.  Deleting  Items  I.J.  1.  and  2.  and 
substituting  the  following  in  lieu  thereof: 

1.  To  (a)  purchase  all  office  supplies 
and  expendable  equipment,  including  all 
desk-top  items  and  rent  regular  office 
equipment;  (b)  contract  for  repair  and 
maintenance  of  equipment  and  furnish¬ 
ings  in  an  amount  not  to  exceed  $50  in 
any  one  instance;  (c)  contract  for  serv¬ 
ices  required  in  setting  up  and  dismantl¬ 
ing,  and  moving  SBA  exhibits. 

2.  In  connection  with  the  establish¬ 
ment  of  Disaster  Loan  Offices,  to  (a)  ob¬ 
ligate  Small  Business  Administration  to 
reimburse  General  Services  Administra¬ 
tion  for  rental  of  office  space;  (b)  rent 
office  equipment;  (c)  rent  motor  vehicles 
commercially  when  not  available  from 
General  Services  Administration;  (d) 
procure  (without  dollar  limitation) 
emergency  supplies  and  materials. 

2.  Adding  the  following  Subitem  (d) 
to  Item  IR.  7. 

(d)  Purchase  printing  from  the  Gen¬ 
eral  Services  Administration  where  cen¬ 
tralized  reproduction  facilities  have  been 
established  by  GSA. 

Effective  date.  April  13, 1964. 

Robert  F.  Phillips, 
Regional  Director, 

Detroit  Regional  Office. 

[F.B.  Doc.  64-4611;  FUed.  May  7.  1964; 

8:47  ajxL] 


[Delegation,  of  Authority  30-XIV,  Arndt.  3  ] 

LOS  ANGELES  REGIOI^L  OFFICE 

Delegation  of  Authority  To  Conduct 
Program  Activities 

Pursuant  to  the  authority  delegated  to 
the  Regional  Director  by  this  Delegation 
of  Authority  No.  30  (Revision  8).  as 
amended,  28  F.R.  3228,  7204,  8179  and  29 
FR.  4842  and  5489,  Delegation  of  Au¬ 
thority  No.  30-Xrv  as  amended,  28  F.R. 
4953,  8180  and  Amendment  2  dated 
March  11, 1964,  is  hereby  amended  by: 

1.  Deleting  Items  I 1.  and  2.  and  sub¬ 
stituting  the  following  in  lieu  thereof : 

1.  To  (a)  purchase  all  office  supplies 
wd  expendable  equipment,  including  all 
desk-top  items  and  rent  regular  Office 
equipment;  (b)  contract  for  repair  and 
maintenance  equipment  and  furnish¬ 
ings  in  an  amount  not  to  exceed  $50  in 
any  one  instance;  (c)  contract  for  serv¬ 
ices  required  in  setting  up  and  disman¬ 
tling,  and  moving  SBA  exhibits. 

2.  In  connection  with  the  establish¬ 
ment  of  Disaster  Loan  Offices,  to  (a)  ob¬ 
ligate  Small  Business  Administration  to 
reimburse  General  Services  Administra¬ 
tion  for  rental  of  office  space;  (b)  rent 
office  equipment ;  (c)  rent  motor  v^iicles 
commercially  when  not  available  from 
General  Services  Administration;  (d) 
procure  (without  dollar  limitation) 
emergency  supplies  and  materials. 

2.  Adding  the  following  Subitem  (d) 
toItemI.K.7. 

(d)  Purchase  printing  frcxn  the  Cten- 
eral  Services  Administration  where  cen¬ 
tralized  reproduction  facilities  have  been 
established  by  GSA. 

Effective  date.  April  13, 1964. 

Alvin  P.  Meyers, 
Regional  Director, 

Los  Angeles  Regional  Office. 

[FR.  Doc.  64-4612;  Filed,  May  7.  1964; 

8:47  am.] 

[Delegation  of  Authority  30-XI,  Arndt.  3] 

DENVER  REGIONAL  OFFICE 

Delegation  of  Authority  To  Conduct 
Program  Activities 

Pursuant  to  the  authority  delegated  to 
the  Regional  Director  by  the  Delegatimi 
of  Authority  No.  30  (Revision  8),  as 
amended,  28  FR.  3228,  7204,  8179  and 
29  FR.  4842  and  5489,  Delegation  of  Au¬ 
thority  No.  30-XI  as  amended,  28  FR. 
5223,  8231  and  Amendment  2  dated 
March  11, 1964.  is  hereby  amended  by: 

1.  Deleting  Item§  I.J.  1.  and  2.  and 
substituting  the  following  in  lieu  thereof: 

1.  To  (a)  purchase  all  office  supplies 
and  expendable  equipment,  including  all 
desk-top  it^ns  and  rent  regular  office 
equipment;  (b)  contract  for  repair  and 
m^tenance  of  equipment  and  furnish¬ 
ings  in  an  amount  not  to  exceed  $50  in 
any  one  instance;  (c)  contract  for  serv¬ 
ices  required  in  setting  up  and  dis¬ 
mantling,  and  moving  SBA  exhibits. 

2.  In  connection  with  the  establish¬ 
ment  of  Disaster  Loan  Offices,  to  (a) 
obligate  &nall  Business  Administration 
to  reimburse  G^ieral  Services  Adminis¬ 
tration  for  rental  of  office  space;  (b) 
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rent  office  equipment;  (e)  rent  motor 
vehicles  commercially  when  not  avail¬ 
able  from  General  Services  Administm- 
Uon;  (d)  procure  (without  dollar  limita¬ 
tion)  emergency  supplies  and  materials. 

2.  Adding  the  following  Subitem  (d)  to 
ItemIJL7. 

(d)  Purchase  printing  from  the  Gen¬ 
eral  Services  Administration  where  cen¬ 
tralized  reproduction  fa<SLlities  have  been 
established  by  GSA. 

Effective  date.  ‘  April  13, 1964. 

Georgi  E.  Saitndkrs. 

Reotonal  Director, 
Denver  Regional  Office.^ 

[FIL  Doc.  84^827;  FUed,  May  7,  1984; 

8:48  ajn.]  ' 


[Delegation  of  Authority  80-X  Xhaaster  9] 


MANAGER,  DISASTER  HELD  OFFICE, 
SHREVEPORT,  LA. 


Delegation  Relating  to  Financial 
Assistance  Functions 


1.  Pursuant  to  the  authority  delegated 
to  tiie  Regional  Director  by  'Del^ation 
of  Authority  No.  30  (Revision  8),  28 
PJl.  3228,  there  is  hereby  redelegated 
to  the  Manager  of  Shreveport  Disaster 
Frid  Office  the  following  authority. 

A.  Financiai  asaistanee.  1.  To  up- 
prove  and  decline  disaster  loans  in  an 
amount  not  exceeding  $50,000. 

2.  To  execute  loan  authorizations  for 
Washington  and  Regioncd  Office  eq)- 
proved  locms  and  for  disaster  loans  ap¬ 
proved  under  delegated  authority,  said 
execution  to  read  as  follows: 


3.  To  cancel,  reinstate,  modify  and 
amend  authorization  for  disaster  loans 
approved  under  delegated  authority. 

4.  To  disburse  imsecured  disaster 
loans. 

5.  To  extaid  the  disbursement  period 
cm  disaster  loan  authorizations  or  un¬ 
disbursed  portions  of  disaster  loans. 

n.  The  autb^ty  delegated  herein 
may  not  be  redelegated. 

m.  All  authority  delegated  herein  may 
be  exercised  by  any  SBA  onployee  des- 
iimated  as  Acting  Manager  of  the  disas¬ 
ter  field  office. 


Effective  date.  April  28,  1964. 

James  R.  Woodall. 
Acting  Regional  Director, 
Dallas,  Texas. 


[FA.  Doe.  84-4813;  filed.  May  7,  1984; 
8:47  am.) 


HOUSING  AND  HOME 
FINANCE  AGENCY 

Office  of  the  Administrator 

ACTING  ASSISTANT  COMMISSIONER 
FOR  PROGRAM  PLANNING 

The  officers  appointed  to  the  following 
listed  positions  In  the  Urban  Renewal 
Administration,  Housing  and  Home  Fi- 


nance  Agency,  are  hereby  designated  to 
serve  as  Acting  Assistant  Commissioner 
for  Prc^Eram  Planning.  Urban  R^iewal 
Administzation,  during  the  absence  of 
the  Assistant  Commissioner  for  ProgTam 
Planning,  with  all  the  powers,  functions, 
fuid  duties  delegated  or  assigned  to  the 
Assistant  Commissioner  for  Program 
Planning,  provided  that  no  officer  is  au¬ 
thorized  to  serve  as  Acting  Assistant 
Commissioner  for  Program  Planning  un¬ 
less  all  other  officers  whose  titles  precede 
his  in  this  designation  are  unable  to  act 
by  reason  of  absence: 

1.  Director,  Legislative  Policy  Branch. 

2.  Director,  Program  Data  and  Eval¬ 
uation  Branch. 

This  designation  supersedes  the  desig¬ 
nation  effective  July  22,  1963  (28  FJL 
8230,  August  9,  1963). 

(83  8tat.  1283  (1948) .  as  amended  by  84  Stat. 
80  (1960),  12  UA.C.  1701c:  Housing  and 
Home  Finance  Administrator’s  delegation 
published  at  25  FA.  9874,  October  14,  1960, 
as  amended  at  28  FA.  2933,  March  23.  1963) 

Effective  as  of  the  30th  day  of  March 
1964. 

William  L.  Slayton, 

Urban  Renewal  Commissioner. 

[FA.  Doc.  64r-4835;  FUed.  May  7.  1964; 

8:50  am.) 


DEPARTMENT  OF  LABOR 

Wage  ond  Hour  Division 

CERTIFICATES  AUTHORIZING  EM¬ 
PLOYMENT  OF  LEARNERS  AT  SPE¬ 
CIAL  MINIMUM  WAGES 

Notice  is  hereby  given  that  pursuant 
to  section  14  of  the  Fair  Labor  Standards 
Act  of  1938  (52  Stat.  1060,  as  amended, 
29  UJ3.C.  201  et  seq.),  and  Administra¬ 
tive  Order  No.  579  (28  FH.  11524)  the 
firms  listed  in  this  notice  have  been  is¬ 
sued  special  certificates  authorizing  the 
employment  of  learners  at  hourly  wage 
rates  lower  than  the  minimum  wage 
rates  otherwise  applicable  under  section 
6  of  the  act.  The  effective  and  expira¬ 
tion  dates,  oecupations,  wage  rates,  num¬ 
ber  or  pnqxntion  of  learners  and  learn¬ 
ing  periods,  for  certificates  issued  under 
general  learner  regulations  (29  CFR 
522.1  to  522.9),  and  the  principal  prod¬ 
uct  manufactured  by  the  emploirer  are 
as  indteated  below.  Conditions  provided 
in  certificates  issued  under  the  supple¬ 
mental  industry  regulations  cited  in  the 
captions  below  are  as  established  in  those 
regulations. 

Apparel  Industry  Learner  Regulations 
(29  CFR  522.1  to  522.9,  as  amended,  and 
29  CFR  522.20  to  522.25.  as  amended). 

The  following  learner  certificates  were 
Issued  authorizing  the  employment  of 
10  percent  of  the  total  number  of  fac¬ 
tory  production  workers,  for  normal 
labor  turnover  purposes.  The  effective 
and  expiration  dates  are  indicated. 

Aynor  Manufactxirliig  Co.,  Inc.,  Aynor,  8.C.; 
effective  4-23-64  to  4-22-85  (ladies’  and  cbll- 
dren’s  Jamaicas,  bermudas  and  short  shorts) . 

Blue  Bell,  Xnc.,  Columbia  City,  Ind.;  effec¬ 
tive  5-1-84  to  4-30-65  (men’s  and  boys’  dun¬ 
garees). 

Covington  Industries,  Inc.,  Opp,  Ala.;  ef¬ 
fective  5-2-84  to  5-1-85  (men’s  coveralls). 


Cowden  Manufacturing  Co.,  Springfield 
Ky.;  effective  5-1-84  to  4-30-85  (men’s  and 
boys’  work  pants) . 

Dee-Mme  Brassiere  Co..  Inc.,  Hamlin.  W. 
Va.;  effective  4-22-84  to  4-21-85  (ladles’  bras- 
sieres) . 

Dlckscm  Manufacturing  Co.,  Plant  No.  2, 
114  North  Mulberry  Street,  Dickson,  Tenn.;’ 
effective  4-21-84  to  4-20-65  (men’s  work 
shirts  and  jackets) . 

E  and  W  Manufacturing  Co.,  Illmo,  Mo.; 
effective  4-3.0-64  to  4-29-85  (men’s  and  boys’ 
dungarees  ahd  overalls,  ladles’  and  girls' 
Jeans). 

Ezecutive  Service  Co.,  Pickens,  S.C.;  effec¬ 
tive  5-1-84  to  4-30-85  (men’s  dress  shirts). 

Flushing  Shirt  Manufacturing  Co.,  Grants- 
ville,  Md.;  effective  4-21-84  to  4-20-65  (men’s 
uniform  shirts) . 

Orlfton  Clothing  Co.,  Highway  118  East, 
Grlfton,  N.C.;  effective  4-24-64  to  4-23-65 
(boys’,  girls’  iind  men’s  outerwear  Jackets). 

Hy-Qrade  Pants  Co..  Inc.,  403  South  Main 
Street,  Taylor,  Pa.;  effective  4-23-84  to  4-22- 
65  (men’s pants). 

H.  R.  Kaminsky  ft  Sons,  Inc.,  Fitzgerald, 
Ga4  effective  4-23-84  to  4-22-85  (men’s  dress 
slacdEs). 

Leco  Manufacturing  Corp.,  Moimtaln  City, 
Tenn.;  effective  4-22^  to  4-21-65  (ladles’ 
and  children’s  nightwear) . . 

Midland  Manufacturing,  Inc.,  Railroad 
Street,  Olive  Hill,  Ky.;  effective  4-27-64  to 
4-26-85  (men’s  and  boys’  dungarees) . 

Montlcello  Manufacturing  Co.,  a  division 
of  Kellwood  Co.,  Montlcello,  BCss.;  effective 
4-24-84  to  4-23-65  (men’s  work  trousers). 

Robin  Lee,  Inc.,  Alma,  Ga.;  effective  4-24- 
64  to  4-23-85  (ladles’,  misses’  and  Juniors’ 
dresses). 

J.  H.  Rutter-Rez  Manufacturing  Co.,  Inc., 
Frankllnton.  Lcl;  effective., 4-%22-84  to  4-21-6S 
(men’s  cotton  work  pants  jT. 

Sherman  Manufactiirlng  Co.,  1200  South 
Main  Street,  Darlington,  8.C.;  effective  4-29- 
64  to  4-28-65  (ladles’  house  dresses). 

The  Solomon  Co.,  Leeds,  Ala.;  effective 

4- 21-84  to  4-20-65  (men’s  smd  boys’  dress 
trousers). 

Spartans  Industries,  Inc..  Smlthville, 
'Teim.;  effective  4-26-64  to  4-25-66  (men’s 
and  boys’  sport  shirts) . 

Spring  Hope  Manufacturing  Co.,  Inc., 
Spring  Hope,  N.C.;  effective  4-25-64  to  4-24- 
85  (men’s  and  boys’  sport  shirts) . 

Tower  dty  Dress  Co.,  Inc.,  800  State  Street, 
Utica,  N.Y.;  effective  4-24r-84  to  4-23-65 
(women’s,  misses’  and  Juniors’  dresses) . 

W.  F.  Apparel  Co.,  Inc..  902  West  Main 
Street,  West  Frankfort,  HI.;  effective  4-23-64 
to  4-22-85  (women’s  and  misses’  dresses). 

Wentworth  Manufact\iring  Co.,  148  East 
Darlington  Street,  Florence,  S.C.;  effective 

5- 1-64  to  4-30-65  (ladies’  dresses) . 

The  following  learner  certificates  were 
Issued  for  normal  labor  turnover  pur¬ 
poses.  The  effective  and  expiration 
dates  and  the  nunnhpr  of  learners  au- 
thor^ed  are  indicated. 

HlgrsMie  Manufacturing  Inc.,  246  Oconee 
Street,  Athens,  Qa.;  effective  4-27-64  to  4-26- 
86;  10  learners  (men’s  work  pants  and  shirts). 

Eileen  Hope.  Inc.,  122  Juniper  Street,  Har¬ 
risburg.  Pa.;  effective  4-27-84  to  4-26-65;  10 
learners  (women’s  dresses) . 

Jomaz  Garment  Co..  Inc.,  262  West  College 
Avenue.  York,  Pa.;  effective  4-24-64  to  4-23- 
66;  10  learners  (ladles’  blouses  and  dresses). 

Patty  Sportswear,  Inc.,  210  North  Main 
Avenue;  Scranton,  Pa.;  effective  4-24-64  to 
4-23-66;  10  learners  (ladles’  dresses) . 

Rose  Manufacturing  Co.,  Umestone,  Tenn.; 
effective  4-20-64  to  4-19-66;  10  learners 
(ladles’  blouses'and  dresses) . 

Steele  Apparel  Co.,  Steele,  Mo.;  effective 
4-24-84  to  4-23-88;  10  learners  (ladles 

dresses). 

The  following  learner  certificates  were 
issued  for  plant  expansion  purposes. 
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The  effective  and  expiration  dates  and 
the  number  of  learners  authorized  are 
indicated. 

Gulf  Sewing  Indtistrles.  Inc..  Cltronelle. 
Ala.;  effective  4-24-64  to  10-23-64;  20  learners 
(women's  slacks) 

Standard  Romper,  Inc.,  321  Canco  Road; 
Portland,  ICe.;  effective  4—26—64  to  10—24—64; 

10  learners  (children's  shirts). 

Washington  Garment  Co.,  2020  Main 
Street  Extension,  Washington,  Pa.;  effective 
4-24-64  to  10-23-64;  80  learners.  Learners 
may  not  be  en^iloyed  at  special  minlmxim 
wages  in  the  production  of  skirts  (ladles’ 
pants  and  shorts) . 

Westmoreland  Manufacturing  Co.,  College 
Street,  Westmoreland,  Tenn.;  effective 
4-24-64  to  10-23-64;  60  learners  (ladles' 
blouses) . 

Hosiery  Industry  Learner  Regulations 
(29  CFR  522.1  to  522.9,  as  amended,  and 
29  CFR  522.40  to  522.43,  as  amended). 

Elliott  Hosiery  Mills,  Hickory,  N.C.;  effec¬ 
tive  4-22-64  to  4-21-65;  6  percent  of  the 
total  number  of  factory  production  workers 
for  normal  labor  turnover  purposes  (men's 
seamless  hosiery) . 

Knit-Sox  Knitting  Mills,  Inc.,  Hickory, 
N.C.;  effective  4-27-64  to  4-26-66;  6  percent 
of  the  total  nmnter  of  factory  production 
w(vkers  for  norms!  labor  turnover  purposes 
(misses’  and  children’s  socks). 

Knitted  Wear  Industry  Learner  Regu¬ 
lations  (29  CFR  522.1  to  522.9,  as 
amended,  and  29  CFR  522.30  to  522.35,  as 
amended) . 

Keystone  Mills,  Inc.,  326  South  Lancaster 
Street,  Annvllle,  Pa.;  effective  5-14-64  to 

6- 13-65;  5  learners  for  normal  labor  turn¬ 
over  purposes  (polo  shirts  and  rmderwear). 

Wolverine  Knitting  Mills,  Inc.,  120  North 
Jackson  Street,  Bay  City,  Mich.;  effective 
4-23-64  to  4-23-66;  6  percent  of  the  total 
number  of  factory  production  workers  for 
normal  labor  turnover  purposes  (women’s 
and  children’s  underwear  and  nightwear) . 

Regulations  Applicable  to  the  Employ¬ 
ment  of  Learners  (29  C?FR  522.1  to  522.9, 
as  amended) . 

Montgomery  Sylvania  Manufacturing  Co., 
Inc.,  22  East  Houston  Avenue,  Montgomery, 
Pa.;  effective  4-8-64  to  10-7-64;  10  percent 
of  the  total  nxunber  of  factory  production 
workers  for  normal  labor  turnover  purposes. 
In  the  occupation  of  sewing  machine  opera¬ 
te,  for  a  learning  period  of  320  hoxus  at  the 
rate  of  not  less  than  $1.10  an  how  (skirts) . 

Vandalla  Garment  Co.,  30-16  South  Lin¬ 
den,  Vandalia,  Mo.;  effective  4-8-64  to  10- 

7- 64;  10  percent  of  the  total  nximber  of 
factory  production  workers  for  normal  labor 
turnover  purposes,  in  the  occupations  of 
sewing  machine  operator,  final  presser;  each 
lor  a  learning  period  of  320  hours;  and 
pressing  other  than  final  pressing,  for  a 
learning  period  of  160  hours;  each  at  the 
rate  of  not  less  than  $1.10  an  hour  (skirts). 

Each  learner  certificate  has  been  is¬ 
sued  upon  the  representations  of  the  em¬ 
ployer  which,  among  other  things,  were 
that  employment  of  learners  at  special 
minimum  rates  is  necessary  in  order  to 
prevent  curtailment  of  opportunities  for 
employment,  and  that  experienced  work¬ 
ers  for  the  learner  occupations  are  not 
available.  Any  person  aggrieved  by  the 
issuance  of  any  of  these  certificates  may 
seek  a  review  or  reconsideration  thereof 
within  fifteen  days  after  publication  of 
this  notice  in  the  Federal  Register  pur¬ 
suant  to  the  provisions  of  29  CFR  522.9. 
The  certificates  may  be  annulled  or  with- 
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drawn,  as  Indicated  therein,  in  the  man¬ 
ner  provided  in  29  CFR,  Bart  528. 

Signed  at  Washington,  D.C.,  this  fi^ 
day  of  May  1964. 

Robert  Q.  Qronewald, 
Authorized  Representative 
of  the  Administrator. 

[FJt.  Doc.  64-4626;  PUed,  May  7,  1964; 
8:48  aon.] 

INTERSTATE  COMMERCE 
COMMISSION 

FOURTH  SECTION  APPLICATIONS 
FOR  RELIEF 

May  5,  1964. 

Protests  to  the  granting  of  an  appli¬ 
cation  must  be  prepared  in  accordance 
with  Rule  1.40  of  the  general  rules  of 
practice  (49  CFR  1.40)  and  filed  within 
15  days  from  the  date  of  publication  of 
this  notice  in  the  Federal  Register. 

Long-and-Short  Haul 

FSA  No.  38998:  Liquefied  chlorine  gas 
from  Memphis,  Tenn.  Filed  by  O.  W. 
South,  Jr.,  agent  (No.  A4511),  for  inter¬ 
ested  rail  carriers.  Rates  on  liquefied 
chlorine  gas,  in  tank  car  loads,  from 
Memphis,  Tenn.,  to  Palatka,  Fla. 

Grounds  for  relief:  Market  competi¬ 
tion. 

Tariff:  Supplement  171  to  Southern 
Freight  Association,  agent,  tariff  I.C.C. 
S-116. 

FSA  No.  38999:  Liquid  caustic  soda 
from  Memphis,  Tenn.  Filed  by  O.  W. 
South,  Jr.,  agent  (No.  A4512),  for  and 
on  behalf  of  Southern  Railway  Co. 
Rates  on  liquid  caustic  soda,  in  tank  car 
loads,  from  Memphis,  Tenn.,  to  Danville, 
Va. 

Grounds  for  relief:  Market  competi¬ 
tion. 

Tariff:  Supplement  171  to  Southern 
Freight  Association,  agent,  tariff  I.C.C. 
S-116. 

FSA  No.  39000:  Liquid  caustic  soda 
from  Memphis,  Tenn.  Filed  by  O.  W. 
South,  Jr.,  agent  (No.  A4513) ,  for  inter¬ 
ested  rail  carriers.  Rates  on  liquid  caus¬ 
tic  soda;  in  tank  car  loads  from  Memphis, 
Term.,  to  Port  Rayon,  Tenn. 

Grounds  for  relief:  Market  competi¬ 
tion. 

Tariff:  Supplement  171  to  Southern 
Freight  Association,  agent,  tariff  I.C.C. 
S-116. 

FSA  No.  39001:  Joint  motor-rail 
rates — Southern  Motor  Carres.  Filed 
by  Southern  Motor  Carriers  Rate  Con¬ 
ference,  agent  (No.  88),  for  Interested 
carriers.  Rates  on  various  commodities 
moving  on  class  and  commodity  rates 
over  joint  routes  of  applicant  rail  and 
motor  carriers,  between  points  in  south¬ 
ern  territory,  on  the  one  hand,  and  points 
in  middle  Atlantic  and  New  England 
territories,  on  the  other. 

Groimds  for  relief:  Motor-truck  com¬ 
petition. 

Tariff:  Supplement  16  to  Southern 
Motor  Carriers  Rate  Conference,  agent, 
tariff  MF-I.C.C.  1272. 

PSA  No.  39002:  Iron  or  steel  scrap  to 
Calvert,  Ky.  Filed  by  Traffic  Executive 


Assodation-Eastem  Railroads,  agent 
(EJt.  No.  2716),  for  interested  rail  car¬ 
riers.  Rates  on  scrap  iron  or  steel,  as 
described  in  the  application,  in  carloads, 
from  Beaver  Palls,  Pa.,  to  Covert,  Ky. 

Grounds  for  reUef:  Market  competi¬ 
tion. 

Tariff:  Supplement  49  to  Traffic  Ex¬ 
ecutive  Association-Eastern  Railroads, 
agent,  tariff  LC.C.  C-334. 

FSA  No.  39003:  Liquid  caustic  soda  to 
Cartersville,  Ga.  Piled  by  Traffic  Ex¬ 
ecutive  Association-Eastern  Railroads, 
agent  (ER.  No.  2717) ,  for  interested  rail 
carriers.  Rates  on  liquid  caustic  soda, 
in  tank  car  loads,  from  specified  points  in 
Michigan,  New  Jersey,  New  York,  Ohio 
and  West  Virginia,  to  Cartersville,  Ga. 

Grounds  for  relief:  Market  competi- 
tionT  y 

Tariffs:  Supplements  133  and  49  to 
Traffic  Executive  Association-Eiastem 
Railroads,  ag^t,  tariffs  I.C.C.  C-102  and 
C-334,  respectively. 

FSA  No.  39004:  Joint  motor -rail 
rates — Southern  Motor  Carriers.  Piled 
by  Southern  Motor  Carriers  Rate  Con¬ 
ference,  agent  (No.  89),  for  interested 
carriers.  Rates  on  various  commodities 
moving  on  class  and  commodity  rates 
over  joint  routes  of  applicant  rail  and 
motor  carriers,  l>^tween  points  in  south¬ 
ern  territory,  on  the  one  hand,  and  points 
in  middle  Atlantic  and  New  England  ter¬ 
ritories,  on  the  other. 

Grounds  for  relief:  Motor-truck  com¬ 
petition. 

Tariff:  Supplement  16  to  Southern 
Motor  (Carriers  Rate  Conference,  agent, 
tariff  MP-I.C.C.  1272. 

By  the  Commission. 

[SEAL]  Harold  D.  McCoy, 

Secretary. 

[FJl.  Doc.  64-4619;  FUed,  May  7,  1964; 

8:47  ajn.] 


[Notice  980] 

MOTOR  CARRIER  TRANSFER 
PROCEEDINGS 

May  5.  1964. 

Synopses  of  orders  entered  pursuant 
to  section  212(b)  of  the  Interstate  Com¬ 
merce  Act,  and  rules  and  regulations 
prescribed  thereimder  (49  CFR  Part 
179),  appear  below: 

As  provided  in  the  Commission’s  spe¬ 
cial  rules  of  practice  any  interested  per¬ 
son  may  file  a  petition  seeking  recon¬ 
sideration  of  the  following  numbered 
proceedings  within  20  days  from  the  date 
of  publication  of  this  notice.  Pursuant 
to  section  17(8)  of  the  Interstate  Com¬ 
merce  Act,  the  filing  of  such  a  petition 
will  postpone  the  effective  date  of  the 
order  in  that  proceeding  pending  its 
disposition.  The  matters  relied  upon  by 
petitioners  must  be  specified  in  their 
petitions  with  particularity. 

No.  MC-FC  66814.  By  order  of  April 
27,  1964,  the  Transfer  Board  approved 
the  tranter  to  William  T.  Cantrell,  Men- 
don,  HI.,  of  Certificate  in  No,  MC  123770 
issued  March  12,  1962,  to  Ralph  N.  Mil- 
bert,  Quincy,  HI.,  authorizing  the  trans¬ 
portation  of  gravel,  sand,  and  stone,  over 
irregular  routes,  from  La  Grange  and 
Ewing,  Mo.,  to  points  in  Adams  County, 
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HI.  Robert  T.  Lawley,  308  Reisch  Build-, 
ing,  Springfield,  HI.,  attorney  for  appli¬ 
cants. 

No.  MC-FC  66821.  By  order  of  April 
29,  1964,  the  Trajosfer  Board  approved 
the  transfer  to  James  W.  Franko,  Jr., 
Latrobe,  Pa.,  of  the  operating  rights  is¬ 
sued  by  the  Commission  November  18, 
1940,  imder  Certificate  in  No.  MC  65134, 
to  James  W.  Franko,  Latrobe,  Pa.,  au¬ 
thorizing  the  transpo^tion.  over  regu¬ 
lar  routes,  of  general  commodities,  ex¬ 
cluding  household  goods,  commodities  in 
bulk,  and  other  specified  commodities, 
between  Pittsburgh,  Pa.,  and  Youngwood, 
and  Derry,  Pa.  Thomas  R.  Mahady, 
Mahady  &  Mahady,  317  Weldon  Street, 
Latrobe,  Pa.,  attorney  for  applicants. . 

No.  MC-FC  66827.  By  order  of  April 
29,  1964,  the  Transfer  Board  improved 
the  transfer  to  Eldred  Van  and  Storage 
Co.,  Hic.,  Terre  Haute,  Ind.,  of  the  op¬ 
erating  rights  issued  by  the  Commis¬ 
sion  October  27,  1961,  under  Permit  in 
No.  MC  109470,  to  John  William  Eldred, 
doing  business  as  Conrad  Transfer  k 
Storage  Co.,  Terre  Haute,  Ind.,  as 
amended  March  30,  1962  to  show  the 
name  as  John  W.  Eldred,  doing  business 
as  Eldred  Van  &  Storage  Co.,  Terre 
Haute,  Ind.,  authorizing  the  tran^rta- 
tion,  over  irregular  routes,  of  such  mer¬ 
chandise,  as  is  dealt  in  by  mail-order 
houses  and  their  stores,  between  Terre 
Haute,  Ind.,  on  the  one  hand,  and,  on 
the  other,  points  in  Illinois  and  Indiana 
within  50  miles  of  Terre  Haute,  Ind. 
Donald  W.  Smith,  511  Fidelity  Building, 
Indianapolis,  Ind.,  attorney  for  t4>- 
applicants. 

No.  MC-FC  66835.  By  order  of  April 
29,  1964,  the  Transfer  Board  approved 
the  tranisfer  to  Philip  R.  Waldman,  Se- 


caucus,  N.J.,  of  the  operating  rights  in 
Permit  in  No.  MC  112748,  issued  Decem¬ 
ber  16,  1959,  to  Thomas  J.  Brady,  doing 
business  as  B.  &  P.  Transportation, 
Wyckoff,  NJ.,  authorizing  the  transpor¬ 
tation.  over  irregular  routes,  of:  Cloth 
piece  goods,  between  Paterson,  N.J.,  and 
New  York,  N.Y.,  Martin  Werner,  2  West 
45th  St.,  New  York  36,  N.Y.,  attorney  for 
applicants. 

No.  MC-PC  66841.  By  order  of  April 
29,  1964,  the  Transfer  Board  approved 
the  transfer  to  Boss  Trucking  Co.  Inc., 
328  Merrill  Way.  Smyrna,  Del.,  of  the 
operating  rights  in  Permit  in  No.  MC 
38425,  issued  April  4.  1961,  in  the  name 
of  Irvin  W.  Zechman,  Middleburg,  Pa., 
as  amended  F^ruary  3,  1964,  to  show 
the  name  as  C.  Elmer  Ross  and  N.  Edith 
Ross,  328  Merrill  Way.  Smyrna,  Del., 
authorizing  the  transportation,  over  ir- 
r^ular  routes,  of :  Agricultural  commod¬ 
ities.  and  similar  goods,  from  Baltimore, 
Md.,  and  points  in  York  County,  Pa.,  to 
specified  points  in  Virginia,  Pennsyl¬ 
vania,  New  York,  New  Jersey,  West  Vir¬ 
ginia,  and  points  in  Maryland,  Delaware, 
and  the  District  of  Columbia,  and  build¬ 
ing  materials,  and  farm  supplies,  from 
Baltimore,  Md.,  to  points  in  York  Coun¬ 
ty,  Pa. 

No.  MC-PC  66847.  By  order  of  April 
29,  1964,  the  Transfer  Board  I4>pn>ved 
the  transfer  to  Robert  M.  Haff,  Epping, 
H.H.,  of  the  operating  rights  in  Certifi¬ 
cate  in  No.  MC  78077  issued  June  23, 
1949,  to  Roger  J.  Proulx,  Epping.  N.H., 
authorizing  the  transportation  over  ir¬ 
regular  routes,  of:  Soft  coal,  lumber, 
bride,  and  scrap  metal,  between  specified 
points  in  New  Hampshire  and  Massa¬ 
chusetts.  Andre  J.  Barbeau,  795  Elm 
Street,  Manchester,  N.H.,  attorney  for 
applicants. 


No.  MC-FC  66849.  By  order  of  April 
30,  1964,  the  Transfer  Board  s^proved 
the  transfer  to  D.  H.  P.,  Inc.,  P.O.  Box  83, 
Turnpike  Station,  fflirewsbury.  Mass., 
those  operating  rights  evidencing  which 
a  Certificate  of  Registration  was  author¬ 
ized  to  b^  issued  in  the  proceeding  in 
No.  MC  98074  (Sub-No.  1)  under  Sec¬ 
tion  206(a)  (7)  to  Direct  Motor  Co.,  Inc., 
P.O.  Box  83,  Turnpike  Stations,  Shrews¬ 
bury,  Mass.,  covering  the  transportation 
of  the  commodities  specified  in  the  per¬ 
tinent  Certificate  issued  by  the  Massa¬ 
chusetts  Department  of  Public  Utilities 
Nos.  723-A  and  No.  2948,  authoriz¬ 
ing  (^rations  within  the  State  of 
Massachusetts. 

No.  MC-PC  66850.  By  order  of  April 
30,  1964,  the  Transfer  Board  approved 
the  transfer  to  Lambert’s  Express,  Inc., 
Harrison.  NJT.,  of  Certificate  in  No.  MC 
29553  issued  February  13.  1942,  to  Hayes 
Lambert,  doing  business  as  Lambert’s 
Express,  Plainfield.  N.J.,  authorizing  the 
transportation  of  general  commodities, 
excluding  household  goods  and  commodi¬ 
ties  in  bulk,  over  Irregular  routes,  be¬ 
tween  New  York,  N.Y.,  on  the  one  hand, 
and.  on  the  other,  poi^  in  that  part  of 
Middlesex  Coimty,  N.J.,  north  of  the 
Raritan  River,  that  part  of  Passaic 
County.  N.J.,  south  and  east  of  U.S.  High¬ 
way  202,  that  part  of  Bergen  County, 
N.J..  south  of  New  Jersey  Highway  4, 
and  those  in  Union.  Essex  and  Hudson 
Counties,  N.J.  Charles  J.  Williams,  1060 
Broad  Street,  Newark  2,  N.J.,  attorney 
representing  transferee  and  A.  Davis 
Millner,  1060  Broad  Street,  Newark  2, 
N.J.,  attorney  representing  transferor. 

CszAL]  Harold  D.  MoCot, 

Secretary. 

[FJl.  Doc.  64-4620;  FUed,  Ifoy  7,'  1964; 

8:47  am.] 
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